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PREFACE 


I 

This book was originally written as the report of a surrey 
which was made under the auspices of the School of Law of 
Columbia TTniversity for~ the Bureau of Social Hygiene for the 
purpose of determining whether or not it is desirable at this time 
to establish an institute of criminology and of criminal justice 
in the United States and of planning such an institute if as the 
result of the survey it should prove to be desirable to establish 
one. The Bureau has graciously given the authors permission to 
publish a revision of their report in this form, but the Bureau 
wishes it understood that this permission does not in any way 
imply approval of the conclusions and recommendations of the 
authors. 

In order to answer the questions which the Bureau formu- 
lated as the problems of the survey, it was necessary to under- 
take an examination and an evaluation of the state of knowledge 
and of the methods of research in the fields of criminology and of 
criminal justice. This in turn involved an analysis of the nature 
of empirical science and its differentiation from other kinds of 
knowledge; a consideration of the value of different kinds of 
knowledge in the solution of the various practical problems en- 
gendered by the phenomena of crime; the separation of the 
field of criminology from that of criminal justice in terms of the 
kinds of knowledge needed to solve their respective problems; 
and, finally, a definition of the theoretical problems of the crim- 
inal law, in the light of which the different bodies of knowledge 
which are useful to the legislator and the judge could be properly 
related and subordinated. 

It is this last point which the authors wish to make the 
pivotal theme of this book. It can be formulated most generally 
in the question what is the relation of law to the social sciences. 
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In so far as this book answers the question it does so, of course, 
in terms of the criminal law, on the one hand, and of criminology, 
on the other. But the specificity of the terms in which the 
answer is given does not render the answer insufficient to the 
general question. The criminal law can be taken as representa- 
tive of any body of substantive law ; as a body of substantive law 
it differs in no essential respects from the law of torts, of con- 
tracts, or of property, for example. Similarly, criminology can 
be taken as representative of the social sciences in the sense that 
its problems and methods as an empirical science are in essence 
the same as those of such social sciences as economics and 
sociology. Moreover, it will be seen that criminology is peculiarly 
dependent upon psychology and sociology' and therefore repre- 
sents them in subject matter as well as in problems and methods. 
The relation of criminology to the criminal law can thus be taken 
as typical of the relation, for instance, of economics and psy- 
chology to the law of contracts, and, generally, of the relation 
of social science to law. 

The phenomena of crime and of business are clearly among 
the loci of the intersection of science and law. With respect 
to crime the investigator asks what are its causes and what are 
its effects; the legislator asks what behavior shall be proscribed 
and how shall transgressors be treated by the state. The trans- 
actions of commerce and the undertakings of industry present 
similar sets of questions to the investigator and to the legislator 
respectively. The end of the investigator in either case is a 
theoretical one; it is knowledge which he seeks, whether or not 
that knowledge be ultimately useful in practical affairs. The end 
of the legislator in either case is a practical one; he seeks to 
control and regulate the conduct of men in society. The question 
of the relation of social science to law is therefore the question 
of the extent to which and of the way in which such knowletlge 
is useful in the solution of legal problems, either by the legis- 
lator, the judge or the jurist. 

Current controversy about the relation of social science to 
law is unfortunately confused by the introduction of other and 



extraneous issues, such as whether or not law is itself one of 
the social sciences, whether or not the problems and methods of 
legal research are the same in kind as those of research in the 
social sciences. That the propositions of law do not constitute 
an empirical science, that is, a body of knowledge somehow de- 
rived by inference from observation, need not be argued here. 
That a body of law, such as the criminal law, can be scientifically 
expounded in the sense in which a rational science is a certain 
kind of analytical exposition, does not mean that law is a 
species of science but rather that the principles and rules of law 
constitute a subject matter of which there can be a science, as 
well as a history and a philosophy. Similarly, sociology, econom- 
ics, psychology, criminology are the names of subject matters of 
which there can be sciences. The question therefore is whether 
law as the subject matter of a science is like sociology or economics 
as the subject matter of a science. The question cannot be an- 
swered except in the light of the distinction between empirical and 
rational science. But it can be said here that the word ‘law’ is 
sufficiently ambiguous to make both answers possible. Law in 
the sense of a body of propositions having distinctive form can 
be expounded in the manner of a rational science; law in the 
sense of existing legal institutions, processes and events can be 
studied in the manner of an empirical science. But the proposi- 
tions which will result from the investigation of legal institu- 
tions, processes and events in the manner of an empirical science 
will not be propositions of law; they will be empirical scientific 
propositions And the propositions which result from the enact- 
ments of legislators and the decisions of judges are not scientific 
propositions; they are propositions of law, which are capable 
of being studied in the manner of a rational science. 

Our major problem must be stated in terms of law in this last 
sense. When we ask what is the relation of social science to 
law we are not asking what is the relation of one social science, 
let us say economics, to another, namely, law in the sense of an 
empirical study of legal institutions, processes and events ; we are 
asking rather what is the relation of any empirical knowledge. 
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inclading that derived from an empirical study of legal institu- 
tions, processes and events, to law in the sense of the propositions 
which result from legislative enactments and judicial decisions. 

However, we have not ignored the problem whether or not 
legal institutions, processes and events can be studied in the man- 
ner of an empirical science. On the contrary, we have examined 
the knowledge which research has yielded about the administra- 
tion of the criminal law, that is, the institutions, processes and 
events of criminal justice. While this knowledge is empirical in 
the sense that it is based upon observation, it is merely descriptive; 
it lacks both the generality and the analytical form of empiri- 
cal scientific knowledge. Furthermore, if the empirical investi- 
gation of legal data ever becomes scientific in form, the results 
will necessarily be part of an established science, called either 
sociology or political science or by some such name. Legal insti- 
tutions and processes are not sui generis; they are like other 
social or political institutions and processes. If there is ever a 
science of social or political institutions and processes, it will 
or can be made to include scientific knowledge about the law as 
one set of social institutions and processes. In other words, 
empirical knowledge about the law will retain its separate entity 
only so long as such knowledge is merely descriptive, merely a 
fund of information. Our discussion of knowledge of the admini- 
stration of the criminal law is generally applicable to knowledge 
of the a dmin istration of any branch of substantive law. 

We have chosen to orientate this book around the theme of 
the relation of law and social science because of its contemporary 
importance. The rise of what has been called sociological juris- 
prudence followed the development of the social sciences in the 
latter half of the nineteenth century. More recently American 
university law schools have undertaken and projected reforms in 
l^al education in the belief that the study of law should be more 
closely affiliated with the study of the social sciences. Associated 
with this movement in legal education, if not responsible for it, 
have been attempts to make jurisprudence ‘realistic’ or ‘scientific’, 
to formulate the problems of legal research as if they were prob- 
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lems in empirical social science. In short, the effort has been to 
introduce both the content and the methods of the social sciences 
into the study and practice of the law. Current controversy of 
the issues thus raised has been profoundly unclear, largely be- 
cause empirical science has not been defined and distinguished 
from other kinds of knowledge, and because of the ambiguity of 
the word ‘law’ as denoting both the body of propositions created 
by legislators and judges and the institutions and processes by 
which law in this first sense is made and administered. When 
such definitions and distinctions are made, it is readily seen that 
none of the so-called social sciences are yet established as em- 
pirical sciences; that the study of law in the first of the above 
senses is utterly independent of them ; and that empirical knowl- 
edge of social phenomena, whether descriptive or scientific, is 
relevant to the practice, not the study, of law. 

We feel therefore that this book performs the negative task of 
clarifying many of the issues in contemporary jurisprudence, as 
well as the constructive task of formulating the relation which 
will obtain between the empirical social sciences, if and when 
they exist, and the practice of law. The practice of law, whether 
by legislator, judge or lawyer, is dependent both upon knowledge 
of the law and upon knowledge of society, its members, its insti- 
tutions, its processes. The former knowledge is rational in 
character; the latter may be either empirical or rational. We 
have so far omitted reference to the rational sciences of ethics 
and politics although in the fuller analysis which this book 
presents it will be seen that the empirical social sciences are 
strictly subordinate in utility to these rational sciences. Empir- 
ical knowledge cannot be used intelligently in the practice of 
law until the ends of practice are determined. This determina- 
tion can be made only rationally by means of the principles of 
ethics and politics; these two sciences furnish the bases for 
the rational exposition of any body of substantive law. We have 
exhibited this dependence, of course, in terms of the substantive 
criminal law, but the case is typical 
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Our analysis of criminology and criminal justice and of the 
way in which they are related has a general significance in so 
far as it is applicable to social science and law and to their 
relationship. We hope that this generalized significance gives 
this book some importance as a contribution to contemporary 
jurisprudence. But it has, of course, a much more restricted 
significance in relation to the problems of crime. In this re- 
stricted significance, its importance must be estimated by refer- 
ence to current shibboleths and panaceas. The problems of crime 
are socially so urgent and pressing that it is natural for remedies 
and reforms to be proposed and widely propagandized. These 
remedies and reforms fall into three groups: first, those which 
propose changes in the content and administration of the criminal 
law in the name of science, such, for instance, as the attachment 
of psychiatrists to criminal courts; second, those which advance 
schemes for the prevention of crime both by means of the adminis- 
tration of the criminal law and by other means, also in the 
name of science; and, third, those which advocate changes in 
the institutions and processes of criminal justice in the light 
of our knowledge of its inefficiency and the conditions thereof. 

Whenever a solution of any of the problems of crime is ad- 
vanced in the name of science, whether the solution take the 
form of a change in the criminal law or its administration, or the 
form of some non-legal device, it is extremely important to ask 
whether the knowledge appealed to is or is not scientific and, 
if not, whether its validity and significance are such as to render 
it capable of being used practically. Our critique of social science 
in general and of the researches of criminologists and of students 
of the administration of the criminal law in particular, enables 
us to answer these questions. We find that no scheme of preven- 
tion, no alteration of criminal justice with a view to prevention, 
yet proposed is based either upon scientific knowledge or upon 
descriptive knowledge which possesses a validity and a signifi- 
cance which give it practical utility. All attempts to solve the 
problem of controlling crime are therefore no better than hap- 
hazard trial and error efforts. We feel that the recognition of 
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this state of affairs is of great practical importance, since the 
obstinate maintenance of shibboleths and doctrinaire opinions 
in the name of science prevents an honest acknowledgment of 
our profound and extensive ignorance. UntU our ignorance is 
acknowledged, until our lack of science and of any other kind 
of valid and significant knowledge is admitted, we will not stop 
this trial and error fumbling. We will not begin to solve the 
problem of controlling criminal behavior in the only practicable 
way, namely, by attempting to enlarge our knowledge. 

We find, on the other hand, that while we have no scientific 
knowledge of the institutions and processes of criminal justice, 
knowledge of that character is not indispensable in attempts to 
increase the efficiency with which the criminal law is admin- 
istered. We do possess descriptive knowledge of these institu- 
tions and processes. While knowledge of that sort does not 
enable us to prevent crime, it does make it possible for us to bring 
about substantial improvements in criminal justice. The point 
is that whereas we cannot significantly interpret knowledge which 
is merely descriptive of criminals and their environments in 
terms of our common knowledge of human nature, we can sig- 
nificantly interpret knowledge which is merely descriptive of 
the institutions and processes of criminal justice in terms of our 
common knowledge of the conditions of the efficient conduct of 
practical affairs. To recognize that here we have enough knowl- 
edge to proceed to beneficent results is to identify the source of 
our failure to reform the administration of the criminal law It 
is either our lack of interest in good government or our unwilling- 
ness to sacrifice other values for this value. 

In the light of the foregoing discussion, the organization of 
this book takes on significance. It is divided into four parts. 
In the first, crime is defined; theoretical and practical problems 
are both distinguished and related; and the various problems of 
crime are formulated. In the second, the nature of empirical 
science and scientific method is analyzed in order to state the 
conditions of an empirical science of criminology ; the entire field 
of criminological research is surveyed and criticized ; and the vari- 



ons proposals for the control of crime are summarized and 
exhibited as haying no adequate foundation in knowledge and, 
hence, as trial and error. In the third, our descriptive knowledge 
of the administration of the criminal law is surveyed and evalu- 
ated; its usefulness in efforts to increase the efficiency of criminal 
justice is indicated ; and the theoretical problems of the criminal 
law are analyzed and shown to be dependent for their solution, 
first, upon the principles of the rational sciences of ethics and 
politics, and, second, upon empirical social sciences if they ever 
exist. In the fourth, we summarize our conclusions and state 
our recommendations. The summary of our conclusions serves 
to synthesize the analysis upon which they are based. Our 
recommendations present our own approach to the solution of 
the problems of crime in the form of a plan for an institute of 
criminology and of criminal justice. 

We think that it will be clear that whereas the end ultimately 
served by the creation of such an institute is a practical one, its 
character has been dictated primarily by theoretical interests 
which are necessarily prior. Furthermore, the plan of the crim- 
inological division of the proposed institute indicates in part the 
way in which we would proceed to remedy the deplorable condi- 
tions which now prevail in the social sciences. The plan 
of the criminal justice division of the proposed institute indicates 
a program of legal education and legal research which would 
reestablish both as rational undertakings, in contravention of 
present tendencies to make them subservient to the d^praded 
empiricism of research in social science. In short, the critical 
burden of this book is balanced by what we believe to be con- 
structive steps proposed in the form of an institute of criminology 
and of criminal justice; each of these constructive measures is 
in turn based upon one or more of the conclusions of the critical 
analysis developed throughout this book. 

II 

Since our report was submitted to the Bureau of Social 
Hygiene, it has been read by a number of readers who have been 



good enough to comment upon it to ns. From their comments 
we have learned what are likely to be the principal sources of 
misunderstanding of our position. In some cases the criticisms 
of the readers of the report have led us to make doctrinal correc- 
tions which are incorporated in the present text. 

While we fear that we cannot eliminate the possibility that 
our arguments will be misunderstood, our discovery of the chief 
sources of misunderstanding does enable us to point out to the 
reader of this book errors of misinterpretation or misreading 
which he can avoid if he is inclined to do so. A few of the com- 
ments which we have received indicate a failure to read the text, 
a failure at the level of rudimentary understanding of the 
analysis. The reader who will be guilty of such negligence cannot 
be forewarned against it. But the reader who is wiUing to dis- 
cover what the text really contains may be aided by suggestions 
based upon the experience of other readers. We offer these sug- 
gestions in the form of a general discussion of the terminology of 
the book to which we add a brief analysis of the major points of 
difficulty in the doctrine. Since we cannot anticipate the detailed 
discussion of these points in the text, the reader may learn no 
more here than what to look for in the text; he may not know why 
he is to look for it. 

The problem of terminology is the most unpleasant and harass- 
ing problem which the author of a work of this sort faces. 
Any solution of it is usually unsatisfactory. If he resolutely 
attempts to use all words in their popular connotations, he will 
find himself using an ambiguous language and an inadequate one. 
If, on the other hand, he invents a new language for expressing 
his analysis, as Whitehead has done in Process and Reality, he 
will find that few readers will make the effort to understand him, 
if they read him at all. If he compromises by using the words 
of ordinary speech but restricts each of these words to an unam- 
biguous significance by defining remarks and qualifying phrases, 
he will find that he suffers from both of the extreme positions 
which he has tried to compromise: readers will persist in using 
the familiar words in their loose and ambiguous popular connota- 
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tions regardless of the author’s explicit directions to the contrary, 
and at the same time they will complain that the author is difficult 
to understand because he uses ordinary words in an unfamiliar 
way. 

The problem of terminology is difficult not only because of the 
recalcitrance of the reader, but also because of an inescapable 
arbitrariness and ambiguity in the use of words. It is axiomatic 
that if two things are alike, they are also different; if they are 
diiferent, they are also alike; and the respects in which they are 
alike must be different from the respects in which they are dif- 
ferent. The same word can be used either to name a similarity 
between two things or to indicate a difference between them. Thus, 
for instance, empirical and rational sciences are alike in that they 
are both inadequate as knowledge. They differ in the nature and 
source of their inadequacy. The word ‘probable’ can be used to 
mean the inadequacy of knowledge; thus used, both empirical and 
rational sciences can be said to be probable. The word is thus 
used to indicate a similarity. But ‘probable’ can also be used to 
mean the kind of inadequacy which characterizes empirical science 
and which is different from the kind present in rational science. 
Thus used, only empirical science can be said to be probable; the 
same word which before indicated a similarity between the two 
things, now indicates a difference between them. Controversy as 
to whether both empirical and rational science are probable must 
be examined first on the verbal level in order to determine 
whether probable is being used in its less restricted meaning of 
‘inadequate’ or in its more restricted meaning of ‘inadequate in 
a certain way’ ; if the former is the case, they are both probable ; 
if the latter is the case, they are not. In either case, the con- 
troversy which arose because of verbal ambiguity is resolved. 

Two things are similar generically and different specifically; 
hence if the same word is used in a less and in a more restricted 
meaning, the less restricted meaning will indicate a similarity 
and the more restricted meaning, a difference. If any author uses 
the same word in both ways without explicit indication that he 
is using the word now generically and now specifically, he is guilty 



of equivocation. It is entirely arbitrary whether a given word 
shall be used to indicate a similarity or a difference. Thus, we 
employ the phrase ‘empirical science’ in a restricted meaning 
which differentiates physics from criminology ; we might have used 
it in a less restricted meaning in order to indicate the similarity 
of physics and criminology as bodies of knowledge somehow based 
upon experience The analysis would not be changed by this 
arbitrary change in usage, because physics and criminology are 
clearly differentiable as bodies of knowledge, and hence some other 
word could be used arbitrarily to express this differentiation. 
Verbal usage may be arbitrary, but analysis is not. The imposi- 
tion of a word upon a thing as its name is arbitrary ; the assign- 
ment of a meaning to a word as its significance is arbitrary; but 
the similarities and differences among things are not arbitrary, 
nor are differences of meanings which words must be made to 
carry if they are to serve the intellectual purposes of definition 
and analysis. 

A question of etiquette remains. Who has the right to deter- 
mine how words shall be used? The right belongs to no one, of 
course, but by common courtesy the reader should concede this 
right to the author In this respect, if in no other, an author 
must have undisputed authority, regardless of how much violence 
he does to ordinary usages. The author in turn is bound by 
decency not to be unnecessarily obscure; he should depart as 
little as possible from the conventions of usage; but with him 
ultimately must rest the decision as to the need for such depar- 
tures. The reader is under no obligation to read what the author 
has written, but if he does so, he is obligated to follow the author 
in the latter’s arbitrary usages so long as the author is consistent 
with himself. 

The use of words in an elaborate and technical discussion is 
often arbitrary in the sense that the author imposes a restricted 
and definite meaning upon a word which in ordinary usage has 
multiple and ambiguous significance. But analysis itself is never 
arbitrary, so that although the imposition of restricted meanings 
upon words is arbitrary, the meanings themselves express dis- 
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tinctions essential to the analysis. Thus, if we assign different 
meanings to ‘rational science’, ‘empirical science’, ‘descriptive 
knowledge’, ‘common sense generalizations’ and ‘opinions’, we do 
so in order to make distinctions in kinds of knowledge which are 
essential to our analysis. We might have used five other phrases 
to convey the distinctions, but the distinctions would nevertheless 
have remained the same if the same meanings had been arbitrarily 
imposed upon these other phrases. If the reader has objections of 
any sort to the language we use, he may use his own upon one 
condition, namely, that he have as many verbal units in his own 
vocabulary as we have, so that he can express the same number 
of distinctions in his own language by arbitrarily imposing the 
same meanings upon other verbal units. What readers often do is 
to try to translate the author’s language into their own without 
satisfying this condition, largely for the reason that they are not 
aware that the author has developed a more elaborate vocabulary 
than they possess, because his analysis has required him to do so. 
One language can be translated into another only to the extent 
that they have the same range of meanings ; in the absence of such 
equivalence, things can be said in one language which cannot be 
translated into the other without serious distortion. This is the 
major source of misunderstanding by readers which authors can- 
not avoid. 

We can here enumerate for the reader the basic terms in the 
vocabulary of our analysis. They are science, common sense, 
empirical, rational, opinion, theoretical, practical, proposition, 
validity, significance, observation, inference, probability, com- 
pendency, systan, problem, means, end, descriptive knowledge, 
singular proposition, general proposition, law, proposition of law, 
justice, subject matter, dependent, independent, determination. 
Each of these words is used univocally throughout with a defi- 
nite, restricted significance. The reader will misunderstand the 
analysis if he uses any of these words without the precise delim- 
itation of meaning which we indicate; they must not be read as 
they are used popularly. 
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One further point about the etiquette of terminology. Words 
possess powers of eulogy and derogation in addition to their 
meanings. ‘Science’ and ‘scientific’ are now generally eulogistic; 
‘rational’ is today in certain quarters derogatory, particularly 
in the phrase ‘merely rational’. As a result of this atmosphere 
of praise and blame which words unfortunately exude, the reader 
is disaffected by an author who misplaces terms of eulogy and 
derogation, and while this disaffection in no way implies dis- 
agreement in matters of analysis, it so beclouds the issue that 
the reader dissents without reason. Thus, for instance, in our 
restricted meaning of the term ‘empirical science’ we would say 
that anatomy is not an empirical science. But the reader thinks 
that anatomy should be praised; it is an admirable and highly 
useful body of knowledge; he objects, therefore, on no other 
ground than that anatomy has been derogated. But to say that 
anatomy is not an empirical science is not to say that it is not 
admirable or useful. We are using empirical science in a sense 
which includes physics and excludes anatomy; to include both 
would change our meaning and our analysis of the nature of 
empirical science. There is no derogatory imputation involved, 
unless the reader agree with us that as knowledge physics is more 
admirable than anatomy. If he does, he will not object to the 
imputation ; if he does not, he must still attempt to understand 
the distinction we have made even though he adds, for himself, 
that anatomy is somehow better, even if it is not scientific in the 
sense defined. 

The main suggestion to the reader in this matter of termin- 
ology is that it is incumbent upon him to keep inviolate the dis- 
tinctions which the authors make He must remember that the 
distinction of two things is always in a certain specified respect 
and that, hence, distinction does not abrogate or deny similarity 
in other more generic respects. The reader finds the authors in 
error whenever he discovers an untenable distinction or an incon- 
sistency in analysis as a result of incompatible distinctions; he 
cannot claim error merely by insisting upon the similarity of 



two things in a respect other than the one in terms of which they 
have been distinguished. 

We now turn to a number of doctrinal points to which we 
wish to call the reader’s attention. 

(1) The distinction between scientific knowledge and com- 
mon sense knowledge is crucial to the argument of this book. 
Common sense knowledge is defined in Chapter IV as consisting 
of highly probable generalizations derived from the common ex- 
perience of mankind. These generalizations do not form a sys- 
tem or even a compendent set; they do not constitute a science 
They are distinguished from the opinions of individuals in that 
they express the uniformities of common experience. Common 
sense knowledge must be distinguished from common sense or 
prudence It is by common sense that the ordinary practical 
activities of everyday life are directed; it is common sense which 
derives from experience the generalizations which we have called 
common sense knowledge. The generalizations of empirical 
science, like those of common sense, rest upon experience and are 
derived f rom it by prudence and intelligence ; they differ in that 
in their derivation intelligence is directed methodically and is 
aided by special techniques, and in that taken together they con- 
stitute an analysis of some limited portion of experience which 
is the subject matter of a particular science. 

The distinction between scientific and common sense knowledge 
is basic to the distinction which we make between the practical 
problems involved in the control of crime, on the one hand, and 
those involved in the improvement of criminal justice, on the 
other. We have common sense knowledge both about the phenom- 
ena of crime and about the kind of activities which occur in the 
administration of the criminal law. In both cases we also have 
descriptive knowledge. Waiving for the moment the question of 
the validity of this descriptive knowledge, we hold that the com- 
mon sense generalizations which we possess about the phenomena 
of crime do not enable us to interpret our descriptive knowledge 
of these phenomena; our descriptive knowledge therefore re- 



mains insignificant and we are unable to control or prevent 
crime. The reason for this failure can be stated simply: tlie com- 
mon sense generalizations which we possess about human nature 
are inadequate before the complexity of the fundamental theo- 
retical problem of crime, the problem of its causes. We under- 
stand the complexity of this problem sufliciently well to ijerceive 
immediately the inadequacy of our common sense knowledge. On 
the other hand, what we commonly know about the conditions of 
efficiency in the administration of other enterprises enables us 
to interpret our descriptive knowledge of the processes of crim- 
inal justice and to formulate a definite practical program for 
their improvement. In short, the practical problems of criminal 
justice can to a considerable extent be solved by common sense 
knowledge although scientific knowledge would be more useful. 
But the practical problems involved in controlling criminal be- 
havior require scientific knowledge for their solution, knowledge 
of the etiology of crime which common sense does not pro^dde. 

That common sense knowledge is not adequate for the solu- 
tion of the practical problems of preventing or controlling crime 
does not mean that common sense (ordinarj' prudence or prac- 
tical intelligence) can be dispensed with in their solution. Science 
by itself never solves practical problems; science must be applied 
to particular cases since practical problems have their locus in 
the particular. The practical employment of science is tech- 
nology, but technology is like science too generalized in its rules 
and formulations. Technology must be guided by common sense 
in the particular situations in which it is used, since they are 
always dissimilar and present novelties to which technology must 
be adjusted by intelligence Intelligence or common sense must 
modify and qualify the rules. An empirical science of criminology 
is a necessary but not a sufficient condition of the solution of the 
practical problems of controlling crime. 

(2) There are a number of bodies of knowledge which are not 
merely aggregations of descriptive knowledge and yet are not 
empirical sciences. They are not empirical sciences because they 
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fail to satisfy the condition that their general propositions assume 
functional form. Such bodies of knowledge as anatomy and sys- 
tematic botany are constituted by sets of compendent general 
propositions which have probabilities determined by reference to 
empirical evidence gathered by observational work of an extreme- 
ly careful and precise sort. But these general propositions state 
the characteristics of classes of entities; they do not formulate 
the interdependence of these classes. The classes, in other words, 
are not adequately defined but are merely described; when the 
members of a set of classes are defined they necessarily become 
related by subsumption and dependence; and these relations are 
expressed in functional formulae. The construction of a set of 
classes which are sufficiently described to be differentiated is a 
taxonomy, that is, a taxonomy is a classification, and it is a body 
of empirical knowledge when the classification is based upon 
empirical evidence. Anatomy and systematic botany are empiri- 
cal taxonomies. An empirical science is an etiology; it is not 
merely a classification, but an organization of classes as inter- 
dependent. Anatomy and systematic botany are not empirical 
sciences, although they are stages in the development of empirical 
sciences which will appear when the classifications are refined into 
definitions and functional formulations can be derived. Anatomy, 
for instance, will some day be absorbed into a developed empirical 
science of physiology. That anatomy is now popularly recognized 
as an independent empirical science is due to the fact that it is 
an extremely useful body of knowledge; but that it has this popu- 
lar status must not mislead us. A useful taxonomy is not an 
ultimate development of empirical investigation in any field; it 
is not coordinate with etiology but a precursor thereof. Etiologies 
are developed out of taxonomies. 

This distinction between taxonomies and etiologies enables us 
to make two further comments which are not made explicitly 
enough in the text and which may prevent misunderstandings that 
have already occurred. In the first place, our distinction between 
descriptive knowledge and empirical science is a distinction be- 
tween the ideal limits of a series which has many intermediate 
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stages. A given body of empirical knowledge may not be either 
descriptive or scientific in the sense that it is exclusively the one 
or the other. It may be somewhere between these ideal limits; 
it may have some of the traits of knowledge which is merely de- 
scriptive, and some of the traits of a jierfect empirical science. 
Taxonomies represent an intermediate stage of this sort; there 
are many other stages between these extremes which cannot be 
named. When we say that the social sciences are not yet de- 
veloped as empirical sciences we do not mean that as they exist 
they have none of the traits of empirical science, but rather that 
they possess these traits to an insufficient degree. There are 
bodies of knowledge, such as that which is called ‘descriptive 
economics’, which are not merely descriptive. Descriptive econo- 
mics is to some degree taxonomic; similarly there are parts of 
psychology which are developed as taxonomies. These bodies of 
knowledge represent stages in the development of empirical social 
sciences in the same sense in which anatomy is a stage in the 
development of an empirical biological science. We might add 
here that our distinction between empirical and rational science 
is of the same sort. Empirical science and rational science are 
defined as ideal limits of a series. A given body of knowledge 
may possess some of the traits of empirical science and some of 
the traits of rational science; it can be watched historically in 
its development from one extreme to the other; what starts as 
empirical science becomes rational science by passing through 
intermediate stages of development. 

In the second place, our criticism of what currently passes as 
social science is thoroughly misunderstood if it is read as express- 
ing a note of ultimate and irremediable pessimism. Quite the 
contrary. It must be read as an argument for the possibility of 
empirical science in the various fields of social investigation. It 
is pessimistic only in the sense that it reiterates the warning that 
unless the methodology of these investigations is corrected, that 
possibility will never be realized. 

(3) In Section 2 of Chapter XI the controversy regarding the 
justifiability of the punitive and the non-punitive ends of the 
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criminal law is analyzed, and a resolution of the opposition is 
offered. The relevance of this discussion to the problems of 
criminology has probably not been made sufficiently clear. It is 
crucially important, however. If it were rationally impossible 
to hold any position other than that justice requires all criminals 
to be punished, then even though it were established that punish- 
ment is responsible for recidivism, society would be enjoined 
from reducing the amount of crime by the elimination of recidi- 
vists, since such elimination, if achieved by non-punitive modes 
of treatment, would be essentially unjust. 

Our conclusion in Chapter XI is that it is rationally impossible 
to hold the position that justice requires all criminals to be pun- 
ished; that the determination of whether criminals are to be 
treated punitively or non-punitively rests ultimately upon the 
determination of the effects of such treatment In short, we have 
asserted that the Aristotelian position is the correct one, and that 
the Xantian position is intrinsically untenable. But our resolu- 
tion of this opposition is imperfect to the extent that we have 
failed adequately to state the Kantian position. Our analysis of 
the controversy between the punitive and non-punitive schools is 
accurate to the extent that it deals with the punitive position in 
the terms in which it is traditionally stated by the followers of 
Kant. This traditional formulation is untenable. But Kant’s 
own position rests upon grounds which we have not examined in 
the text. They can be stated briefly as follows: ethical consid- 
erations are prior to and independent of political or social con- 
siderations; justice considered ethically is concerned with the 
rightness of the individual utterly apart from his goodness as a 
citizen and the welfare of the state. Punishment is justified as 
indispensable to the correction of the erring individual will; a 
society which failed to punish criminals would be ethically de- 
fective even if it achieved the social welfare by this failure. The 
Aristotelian position, on the other hand, views politics as the 
architectonic science ; the individual good and the social good are 
interdependent. Crimes are acts which are essentially social or 
political in character, and hence the determination of the treat- 
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ment of the criminal must be with reference to the good of the 
state. 

The question of the priority of ethics or politics cannot be 
fully discussed here. But even if the opposition between Aristotle 
and Kant on this point is ultimately not resolvable, there can be 
resolution of the controversy about the final end of the criminal 
law. The resolution of the latter opposition is clearly indicated. 
The criminal law is an instrumentality of the state; hence it is 
proper for its end to be a political end, that is, the good of the 
state. Kant recognizes this when he considers the criminal law 
and what he calls political as opposed to moral punishment, as 
pragmatic. It is irrelevant that a merely pragmatic criminal law 
must be, for Kant, unethical. A body of criminal law which 
ceased to be pragmatic in this sense would cease to be a political 
instrument. In short, a body of criminal law which is justified 
entirely by ethical, and not at aU by political, standards must 
necessarily be Divine law ; it cannot be state law. Our conclusion 
in Chapter XI that the end of the criminal law is not necessarily 
punitive, is correct, although the grounds of that conclusion, so 
far as they involved a denial of the Kantian position, are not 
there adequately stated. 

(4) We have maintained that an empirical science of crim- 
inology is possible. It has been objected that such is not the case 
because crime must be defined in terms of the criminal law. The 
objection can be more explicitly stated. Specific crimes change 
vrith changes in the behavior content of the criminal law. How 
can the causes of crime be investigated if the acts which are 
criminal vary with changes in the criminal law? This objection 
can be answered. The criminal law is the formal cause of crime 
The criminologist as a scientist is seeking the efficient and ma- 
terial causes of crime. Although the efficient and material causes 
are never entirely independent of the formal cause, they do have 
a range of independent variation which can be investigated when 
the formal cause is held constant. It is an essential condition 
of the possibility of an empirical science of criminology that the 
criminal law be viewed as a constant formal cause. A developed 
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science of criminology will contain a number of diverse etiologies 
of crime according as crime has different formal causes. It is 
only necessary that each of these etiologies, which is an analysis 
of the efficient and material causes of crime, explicitly state the 
definition of the crime under investigation, that is, its formal 
cause. 

The answer to the objection can be seen more clearly if it is 
realized that crime qua crime has no efficient or material cause. 
Only specific crimes, namely, acts which are crimes by reason of 
the behavior content of the criminal law as formal cause, are 
subject to etiological investigation. Hence to say that since 
behavior is criminal only because it is made so by the criminal 
law, an empirical science of criminology is impossible, would be 
to say that the etiology of specific kinds of conduct is intrinsically 
incapable of being known. If this were the case, an empirical 
science of human behavior would be impossible. But there are 
no grounds, either rational or empirical, for supposing this to 
be the case. 

If all that is involved in the objection under consideration is 
that a fully developed empirical science of human behavior would 
necessarily include an empirical science of criminology, that is, of 
criminal behavior, the objection is granted, but it will be noticed 
that thus formulated the objection does not assert that criminology 
is impossible because the criminal law is the formal cause of crime. 

We conclude this preface, as we began it, by referring to the 
project which made this book possible. We refer to it again for 
the purpose of recording our great indebtedness to the Bureau 
of Social Hygiene which initiated and financed the survey, to the 
members of the Bureau’s staff who aided in its execution in every 
possible way, and to Messrs. Boris Brasol, Charles E. Cehlke, 
Alexander M. Kidd, George W. Kirchwey, Raymond Moley, Morris 
Ploscowe, Thorsten Sellin, Bruce Smith, Albert Warren Stearns, 
Edwin H. Sutherland, William I. Thomas and Leon A. Tulin, 
the distinguished group of workers in the fidds of criminology 
and of criminal justice, with whose assistance the survey was 
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condncted. We hasten to add, however, that the analysis offered 
in this book and the conclusions and recommendations based 
thereon are ours alone, and that these gentlemen are not to be 
held accountable for them. 

We must also express our gratitude to Dean Young B. Smith 
and Professor Karl N. Llewellyn of the School of Law of Columbia 
University and to Mr. Arthur Rubin, who with unbounded gen- 
erosity have helped us in this undertaking in ways too numerous 
to mention. 

The authors wish finally to say that this preface is also an 
epilogue and should be read as such. 


J. M. 

M. J. A. 


December, 1932. 




PART ONE 


INTRODUCTION 


Chapter I 

THE NATURE OF CRIME 

Such words as crime and criminal, delinquent and delinquency, 
are currently used with a variety of meanings in technical as 
well as in popular discussions of crime. It is therefore neces- 
sary at the very threshold of this discussion that we should pre- 
cisely state the meanings with which we shall employ them. 

It is important for purposes of discourse and exposition that 
these words should be defined as precisely as possible; it is even 
more important, as we shall see, for purposes of the study of 
crime and criminals. It is, for example, impossible to observe 
and study criminal behavior unless it can be defined in such a 
way as sharply to distinguish it from non-criminal conduct. Bo, 
too, unless the class of criminals can be defined in such a manner 
as to distinguish them from the class of non-criminals, we shall 
be unable to identify criminals in the general population and, 
hence, unable to observe and study them. In brief, we cannot 
make empirical investigations of crime and criminals unless we 
have some basis for differentiating criminal from other behavior 
and criminals from other persons, which is so precise and definite 
that we will not confuse them in our observations. 

Attempts have been made to define crime in moral terms and 
in social terms. The definition of crime as behavior which is im- 
moral lacks precision and clarity. Opinions on questions of 
morals are notoriously diverse and confused. If there was ever 
a time when the population of a community were single-minded 
in their moral judgments, that time has long since passed. There 



2 


THE NATURE OF CRIME 


is no moral code to which aU men or even all men in a single 
community subscribe. 

The definition of crime as antisocial behavior is hardly more 
precise or less ambiguous although it does shift the emphasis 
somewhat from what is thought of as the intrinsic quality of 
conduct to its social consequences. But we do not know and 
can seldom discover more than the initial and immediate effects 
of any behavior, and even these we can often know only in a 
superficial way. Moreover, here, again, values with respect to 
which there is no general agreement intrude themselves; again 
we are confronted with the necessity of evaluating behavior by 
standards which are necessarily largely personal. It is not 
enough to know the consequences of behavior; we must pass judg- 
ment upon them as social or antisocial. 

The most precise and least ambiguous definition of crime is 
that which defines it as behavior which is prohibited by the crim- 
inal code.'- The criminal law describes many kinds of behavior, 
gives them names such as murder and arson and rape and bur- 
glary, and proscribes them. If crime is defined in legal terms, 
the only source of confusion is such ambiguity as may inhere in 
the legal definitions of specific crimes. It is sometimes difficult 
to tell whether specific conduct falls within the legal definition, 
whether, for example, a specific homicide is murder or what 
degree of murder, as that offense is defined by law. But even 
so, the legal rules are infinitely more precise than moral judg- 
ments or judgments with regard to the antisocial character of 
conduct. Moreover, there is no surer way of ascertaining what 
kinds of behavior are generally regarded as immoral or anti- 
social by the people of any community than by reference tu their 
criminal code, for in theory, at least, the criminal code embodies 
social judgments with respect to behavior and, perhaps, more 
often than not, fact conforms to theory. Most of the people in 
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any community would probably ^ree that most of the behavior 
which is proscribed by their criminal law is socially undesirable. 

Questions as to the immoral or antisocial character of be- 
havior thus enter into the question whether a specific kind of 
behavior shall be prohibited, that is, shall be made criminal; 
they are, as we shall see, questions for the legislator. But they 
do not enter into the question whether specific kinds of behavior 
are criminal. To answer that question one need ascertain only 
whether the conduct in question is prohibited by the criminal 
law. In other words, a crime is merely an instance of behavior 
which is prohibited by the criminal law. It is in this sense that 
we shall use the term crime throughout this discussion. 

It follows that a criminal is a person who has behaved in 
some way prohibited by the criminal law; and he is a criminal 
whether or not he has been convicted of his crime or, indeed, 
whether his crime is known either to himself or to anyone else. 
However, unless criminality has been officially determined by the 
legal processes established for that purpose, it must nearly always 
remain in doubt. The most certain way, therefore, to distinguish 
criminals from non-criminals is in terms of those who have been 
convicted of crime and those who have not. It would obviously 
be most difficult in any other way to identify the immoral or anti- 
social persons in the population or to distinguish between crim- 
inals and non-criminals. We do not mean to say either that all 
persons convicted of crime are criminals or that all criminals 
are convicted of their crimes; we mean to say only that both 
for practical purposes and for theoretical purposes we must pro- 
ceed as if that were true. However inadequate conviction of 
crime may be as a test of criminality, in no other way can 
criminality be established with sufficient certainty for either 
practical or scientific purposes. The criminologist is therefore 
quite justified in making the convict population the subject of 
his studies, as he does. 

In the same way and for the same reasons we shall use the 
word delinquency to mean the criminal behavior of a person 
below some age prescribed by law, and the term delinquent to 
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refer to a person whose delinquency has been ofiftcially deter- 
mined. The legal definition of delinquents often includes young 
persons who are neglected or whose conduct and environment 
seem to point to a criminal career. Words such as these are too 
vague and indefinite to enable us to distinguish between young 
persons who are delinquent and those who are not. Throughout 
this discussion we shall therefore use crime and delinquency as 
identical terms, except that by the former we shall mean the 
criminal behavior of adult, and by the latter the criminal behavior 
of juvenile, offenders. Delinquency often precedes criminality in 
the case of the same individual, and delinquency is commonly 
regarded as a step in the development of criminality. Indeed, 
as will later appear, a very large proportion of all crimino- 
logical research has been concerned with delinquency and delin- 
quents rather than with crime and criminals In this discussion 
we must therefore take delinquency as well as crime into account. 
However, in large part the problems of crime and delinquency 
are identical. It will therefore not be necessary as a rule to con- 
sider delinquency as such or to distinguish between criminals and 
delinquents. We shall use the word offense to refer indiscrimin- 
ately to criminal and delinquent behavior, and the term offender 
to refer in the same way to criminals and delinquents. 

As they exist in the general population, the class of potential 
offenders includes those who have as well as those who have never 
offended. However, we shall find it necessary to distinguish 
between those who have and those who have never committed 
crimes or delinquencies and we shall refer to the former as actual, 
and to the latter as potential, offenders, criminals or delinquents.® 

^As we have said, the most certain way m which to di£Ferentiate between those 
who have and those who have never offended in fact, is m terms of the official 
determination of their criminality or delinquency It is thus possible that one who 
must be classified as an actual offender beiause his ‘guilf has been ofiBcially deter- 
mined, may never in fact have committed any crime. It is also very likely that many 
persons who are offenders m fact will be classified as potential offenders merely 
because their criminality has not been officially established The distinction is thus 
m many cases merdy a distmction between those who have been convicted of crime 
and those who have not This enormously complicates the problems of the crimmol- 
ogist, as we s^ll see, but there seems to be no practicable way at present of avoiding 
the complication. If the distmction between actual and potential offenders is one 
which must be made m the study of crimmal behavior, greater efficiency m the detec- 
tion of crime and in the apprehension and prosecution of cruninals is of scientific as 
well as of practical unportance. 
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Actual criminality or delinquency thus has reference to beharior 
which has occurred in the past; potential criminality or delin- 
quency to that which may occur in the future. We shall there- 
fore use the term criminal or delinquent behavior to refer both 
to actual and potential criminality or delinquency, to crimes 
and delinquencies that have been committed in the past and to 
those which may be committed in the future 

There are other reasons for defining crime and criminals and 
delinquency and delinquents as we have defined them. The em- 
pirical studies which have heretofore been made of criminals and 
delinquents have almost invariably been studies of persons whose 
criminality and delinquency have, in the first place, taken the 
form of behavior which is prohibited by the criminal law, and 
have, in the next place, been established by legal processes. Obvi- 
ously, criminals and delinquents cannot as a rule be studied until 
they have come into official custody and have in this way been 
segregated from the rest of the population.® To define crime and 
delinquency, criminals and delinquents, in other than legal terms, 
would therefore be to ignore the conditions of past as well as of 
future research in the field of criminal behavior. 

If crime is merely an instance of conduct which is proscribed 
by the criminal code it follows that the criminal law is the 
formal cause of crime. That does not mean that the law pro- 
duces the behavior which it prohibits, although, as we shall see, 
the enforcement or administration of the criminal law may be 
one of the factors which influence human behavior; it means 
only that the criminal law gives behavior its quality of crimin- 
ality. Without a criminal code there would be no crime, however 
much immoral or socially undesirable behavior might survive its 
repeal. From this point of view, the question involved in the 
formulation or amendment of a criminal code can be stated as 
what crimes do we wish to cause. As we shall see, this is a 
useful way for the law-maker to state his problem. 


*There are exceptional studies of potential offenders as, for example, Locard’s 
study of the org^ization of street gangs, or Reiss’ observations of professional 
prostitutes and their role in burglaries 



Chapter II 

KNOWLEDGE AND PRACTICAL PROBLEMS 
Section 1. Practical and Theoretical Problems. 

It is impossible and unnecessary for our purposes to con- 
sider all of the numerous problems of crime in this book. Our 
object will be to discover the more important and pervasive of 
these problems and to ascertain what knowledge we now have 
which is relevant to them and what further knowledge we need 
as a condition of their solution. Our discussion of these matters 
will be simplified and clarified by a preliminary analysis of the 
problems of crime and some consideration of the part which 
knowledge can play in their solution. Some of these problems 
are to be regarded as fundamental in the sense that a solution of 
many others is dependent upon their prior solution. Not all of 
the problems of crime are of equal practical importance. Further- 
more, they can largely be reduced to types, so that to consider 
any type of problem is to consider every problem of that type. 
Finally, the kinds of knowledge and the ways in which knowledge 
can be utilized in practice are not unlimited. We shall accord- 
ingly find it possible to report the results of our studies in terms 
of the relationship of different kinds of knowledge to problems 
of various types. 

All of the problems of crime are either practical or theoretical 
problems. A problem is nothing more or less than a question, and 
the solution of a problem is merely the answer to a question.^ 
A practical problem is a question with respect to alternative 

ilf the problem is a gennine one, it is a qnestioo which can be answered at the 
time it is adced m at least two ways , if the question admits of only one answer, there 
is no problem. The process of solving a genuine problem is that of determining 
which of possible answers should be made to a question. The questicm whether or 
not crime exists is not a genvune problem; in the light of our knowlei^e it is 
impossible to answer that cnme does not exist The question whether or not it is 
desirable to establish an institute of crimmology at this time, is a genuine problem; 
It is obviously possible to answer either that it is or that it is not desirable. 
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courses of procedure or of action; it has its locus in the realm 
of affairs. The answer to a practical problem always takes the 
form of a decision or judgment r^arding the means by which 
some end is to be attained. It is clear that every practical prob- 
lem involves two questions, namely, what is the end which we 
desire to achieve and by what means shall we endeavor to achieve 
it. The answer to a practical problem can thus always be stated 
in terms of means and ends; but it is obvious that the question 
as to ends must be answered first. Our end having been deter- 
mined, the solution of a practical problem involves the choice 
among alternative methods of accomplishing it. If there is only 
one method, there is no problem; if there is no method, the 
practical problem is for the time being insoluble, but in that 
event there is a theoretical problem which may or may not be 
insoluble. 

The nature of a practical problem can be indicated by refer- 
ence to the treatment of offenders. As a practical problem, it 
gives rise to the questions what are the ends to be sought in the 
treatment of actual offenders, whether their punishment or inca- 
pacitation or reformation, or the deterrence of potential offenders, 
or some other, and what are the means which shall be employed 
for achieving the particular end or ends which the treatment of 
offenders is to serve. 

It is important to observe that ends may be ultimate or inter- 
mediate, and that intermediate ends may be of varying degrees 
of proximity. An ultimate end is the final purpose to be 
achieved by any activity; it is to be achieved for its own sake 
and not as a means to any other end.® An intermediate end, on 
the contrary, is always a means as well as an end; it is to be 
achieved as a method of accomplishing some more distant pur- 
pose. This purpose in turn may be a means of accomplishing 
some other and still more remote purpose; and it will always be, 
unless it is itself our final end. Thus, as the ultimate end of 


*The ultimate end must be distinguished from particular determinations of it 
Happiness ii the final end of human conduct, but men disagree as to the nature of 
happiness and hence as to the means for adiievmg it But however happiness is 
defined, it is always sought for its own sake. 
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the practical activity which we call the administration of the 
criminal law, the protection of society against criminal behavior 
is not a means to any other end.^ Among the possible means 
of protecting society by the treatment of offenders are, let us 
say, the reformation of the actual offender and the deter- 
rence of the potential offender. But means must now be found 
for reformation and deterrence; from this point of view each of 
these means for protecting society becomes an end. If it be 
assumed that actual offenders can be reformed and potential 
offenders can be deterred by the punishment of those who commit 
crimes, the punishment of actual offenders becomes our more 
proximate purpose. This is to be achieved by the enforcement of 
the criminal law, which thus becomes our immediate objective. 

Since an intermediate end is always a means as well as an 
end, it is important, as we shall see, for both theoretical and 
practical purposes to distinguish between intermediate and ulti- 
mate ends. The only question with respect to an ultimate end 
is the means of attaining it. An intermediate end gives rise not 
only to that question but also to the question of its efficacy as a 
means. If we regard punishment as the ultimate end of criminal 
justice and administer punishment for its own sake, we are not 
concerned with its effects; the only question is whether or not 
this or that method of treatment constitutes a punitive device. 
But if we regard punishment as an intermediate end, as a means 
to reformation and deterrence, we are very much concerned with 
the reformative and deterrent efficacy of punitive methods of 
treatment. 

A theoretical problem is a question with respect to knowledge. 
The answer to a theoretical problem is always stated in terms of 
knowledge, and never in terms of decisions and judgments. The 
distinction between practical and theoretical problems is indi- 
cated by the standards by which we evaluate their solutions. The 
solution of a practical problem is a decision or judgment which 

■That is, the social welfare, the common good, is the final end of political activity, 
but it can m turn be viewed as a means to the end of the hapi^mess of the mdi- 
vidual citizen. In other words, the welfare of the state is a condition of the happi- 
ness of its members. 
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is sound or unsound, wise or unwise, just or unjust, intelligent or 
unintelligent; the solution of a theoretical problem is a propo- 
sition which is either true or false or probable. It is wise or 
unwise to punish criminals; it is true or false or probable that 
criminals are reformed by punishment. Our immediate interest 
in the solution of a theoretical problem is to add to our knowl- 
edge; our immediate interest in the solution of a practical prob- 
lem is not to acquire knowledge but to accomplish some other 
purpose. 

That does not mean, of course, that there is no relation between 
practical and theoretical problems or between knowledge and 
practice; the fact is otherwise Thus, the problem of the causa- 
tion of criminal behavior is a theoretical problem raising ques- 
tions as to the factors responsible for the occurrence of crime. 
In contrast, the problem of the treatment of offenders can be 
viewed as a practical problem raising questions as to the policies 
and methods to be employed in dealing with criminals and de- 
linquents.^ Our primary interest in the sobition of the theoreti- 
cal problem of causation is to add to our knowledge ; our primary 
interest in the solution of the practical problem of treatment is 
not to add to our knowledge but to accomplish some other pur- 
pose, such, for example, as the reformation of the offender. 
However, there is obviously a close dependence between what 
we can learn of the causes of crime and what we can do to treat 
its agents so as to reform them. Furthermore, knowledge of a 
sort can be gained through action Practical programs often 
necessarily transcend existing knowledge and in that sense are 
experiments which within limits can contribute to knowledge. 

It therefore becomes necessary for us to inquire into the utility 
of knowledge in the solution of a practical problem. It is im- 
portant to remember that, as we have said, only a theoretical 
problem can be answered in terms of knowledge. Therefore, 
unless practical problems give rise to questions which can be 
answered in terms of knowledge, knowledge cannot contribute to 

*It will be seen later that the treatment of offenders is also part of the theoretical 
problem of causation. 
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thdr solution. Indeed, there is no better way to discover the 
utility of knowledge in practice than to discover the theoretical 
aspects of practical problems. To the extent that these give rise 
to questions as to knowledge, knowledge can be utilized in prac- 
tice, but no further. 

Section 2. The Theoretical Aspects of Practical Problems. 

We must again distinguish between ultimate and intermediate 
ends. An end is some value which we desire to achieve, and the 
choice of the final end to be attained by any activity always 
involves a choice among values. No amount of knowledge about 
crime and criminals will answer the question what shall be our 
ultimate objective in the treatment of offenders.® Even were 
knowledge complete it would still be possible to choose one or 
another objective. We would still be able, for example, to say 
either that punishment or the protection of society shall be our 
ultimate end in the treatment of offenders. Were the question a 
theoretical question and were our knowledge complete, it would 
be possible to answer it in only one way ; there would no longer 
be any problem.® 

Questions as to intermediate ends stand on a different footing 
from questions as to ultimate ends. The former are questions 

^This does not mean that knowledge cannot influence the choice of ends The 
question what ought to be or what should be our final purpose m any activi^ is a 
flieoretical question the answer to which would determine a rational ^oice of ends 
But individuals need not and may not make rational solutions of theu- practical 
problems 

®We can ask, of course, what are the effects of punishment, and with knowledge 
of those effects we may decide tliat we will no longer punish offenders but will treat 
them by non-punitive methods Superficially it might appear that our knowledge of 
the effects of punishment was thus determining our choice of the final end to be 
achieved by the treatment of offenders However, upon a closer scrutiny it is appar- 
ent that this IS not so We are never interested m the effects of an ultimate end. 
As we have said, an ultunate end is a value which we desire to achieve for its own 
sake and not as a means to a more remote end. From this pomt of view to speak of 
the effects of a final end mvolves us m a contradiction, for it mdicates that we are 
interested m something beyond what we have said was our final goal It indicates, 
m a word, that what we have said was our ultimate end is only an mtermediate end, 
as we shall show. The very fact that we arc mterested in the effects of pimishment 
indicates that we regard it as an mtermediate and not as an ultimate end, and that 
what we wish to know is whether by means of punishment we are accomplistung 
some other purpose Our knowledge of the effects of treatment having shown us 
that we are not, we abandon punitive methods and employ some other means for 
attainmg what is really our final purpose. Our choice is a choice of means and not 
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as to means. As we have said, a question as to means arises only 
when the question as to ends has been answered. A means, in 
other words, must he a means to some end. Our end haying been 
determined, the question is what means shall we employ to 
achieve it. Again, we have a question which is not a theoretical 
question ; it cannot be answered in terms of knowledge, although 
it presupposes knowledge. It presupposes knowledge that alter- 
native methods exist of accomplishing the desired end, and it 
involves a choice among them, a choice which will be expressed 
in a decision to employ one rather than another method. Our 
choice among alternative means will be influenced by practical 
considerations; it is a matter of prudent judgment. We may 
choose one means rather than another because we believe it to 
be better adapted to accomplish the particular purpose which 
we wish to accomplish, or because, although we may believe it 
to be no better adapted or even less well adapted to that purpose 
than some other means, we believe that some other end which we 
also desire to achieve will thereby be promoted. 

We may, for example, believe that punitive methods are less 
well adapted than non-punitive methods to the end of the reforma- 
tion of offenders, and for that reason decide to employ non-pnni- 
tive methods in the treatment of offenders. But we may desire 
not only to reform actual offenders, but also to deter potential 
offenders, and although we may believe non-punitive methods to 
be better adapted than punitive methods to the end of reforma- 
tion, we may nevertheless decide to employ punitive methods 
because we believe them to be better adapted to the end of deter- 
rence. As a practical problem, the question as to the means to 
be employed to achieve a particular end may therefore be either a 
question of the relative efficiency of various methods of accom- 
plishing the same end or a question of the relative importance 
to ns of that and other ends which we desire to accomplish. 

The second of these questions cannot be answered by knowl- 
edge, nor can knowledge aid in its solution. We may know that 
the constitutional privil^e against self-incrimination or the 
constitutional immunity from unreasonable searches and seizures 
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makes it more difficult to convict persons who are in fact guilty 
of crime, and to that extent renders the administration of the 
criminal law less efficient than it might otherwise be; and yet 
we may prefer a less efficient administration of the criminal law 
if we believe that by means of these constitutional provisions we 
can accomplish some other purpose which we hold dear. We may 
regard the sacrifice of one value as too great a price to pay for a 
more complete attainment of another. 

But questions as to the efficiency of means are theoretical 
questions. By efficiency we mean nothing more than the adapta- 
tion of means to end. Efficiency is thus a matter of degree and 
it may range from absolute inefficiency to perfect efficiency. If a 
means is absolutely inefficient, it is not at all adapted to its end ; 
if it is perfectly efficient, it is so well adapted to its end as to 
achieve it completely. The efficiency of any means can thus be 
measured only in relation to some end, and the measure of its 
efficiency is the extent to which it achieves that end It is ap- 
parent that a number of questions can be asked regarding the 
adaptation of means to ends : Is there any means to a given end? 
Is this a means to a given end, that is, is it efficient to any degree? 
To what degree is it efficient? Is it more or less efficient than 
another means to the same end? By what means has a given end 
been accomplished? These are theoretical questions, capable of 
being answered in terms of knowledge, and the utility of such 
knowledge in practice needs no demonstration 

These questions are to bo distinguished from other theoretical 
questions which can be asked regarding means and ends. Thus 
we can ask what is the end or what are the ends of any of our 
activities, such as the administration of the criminal law; and 
what is the character of the means, such as police and prosecutors 
and courts and prisons, which we employ in an effort to achieve 
those ends? These are questions which can be answered in terms 
of knowledge.^ So, too, is the question to what emtent we are in 


^These questions can be answered m terms of empirical knowledge. There is a 
further question, namely, what should be the ends of the criminal law, which is a 
theoretical question which cannot be answered in terms of empirical knowledge, but 
only in terms of raticnial knowledge. 



KNOWLEDGE AND PRACTICAL PROBLEMS 13 

fact achieving any of onr ends, if our ends are of such a character 
that they can be observed and measured. 

These questions are to be distinguished from questions regard- 
ing the adaptation of means to ends, in that the latter, unlike 
the former, cannot be answered solely by knowledge which is 
merely descriptive of means and ends. A question as to the adap 
tation of means to end is a question as to the relation of one 
event or thing to another, and knowledge of the existence and 
characteristics of events and things does not itself constitute 
knowledge of their relationships. If, for example, we are asked 
whether a given method of treatment is at all adapted or how 
well it is adapted to the end of reformation, we will not have 
answered that question if we merely describe the method of treat- 
ment, the offenders to whom it has been applied, and their sub- 
sequent conduct. Indeed, w'e will not have answered it although 
we go further and say that all of these offenders or some of them 
or none of them committed further crimes. The question would 
still remain whether their post-treatment behavior w’as to be 
explained by the method by which they were treated or in some 
other manner, and that question cannot be answered solely in 
terms of descriptive knowledge. 

Section 3. The Utility of Knowledge in the Solution of Practical 
Problems. 

It is of the nature of descriptive knowledge that it is always 
knowledge of particular events and things, of their existence and 
characteristics. Thus, knowledge of particular criminal activi- 
ties, careers and organizations, of the psychological and physical 
characteristics of criminals, and of the characteristics of their 
environments, is descriptive knowledge. So, too, is knowledge 
of the characteristics of the instrumentalities, physical and 
human, and of the nature of the processes employed in the ad- 
ministration of the criminal law, of the number of crimes com- 
mitted, arrests made, and prosecutions begun, and of the course 
and results of prosecutions. Case histories and police, judicial 
and penal records contain descriptive knowledge. Such knowl- 
edge may be of all degrees of accuracy and reliability, but how- 
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ever accurate and reliable, it is always knowledge of particular 
events and things, and never by itself knowledge of their rela- 
tions to one another as means and ends. 

There are two ways in which we can attempt to answer ques- 
tions regarding the adaptation of means to ends. While descrip- 
tive knowledge wUl not itself answer such questions, both ways 
involve the interpretation of knowledge about particular events 
and things. We shall rather arbitrarily call these ways the way 
of common sense and the way of empirical science. We shall later 
distinguish at some length between these two procedures and the 
kinds of knowledge in which they respectively result. It is 
enough to say that common sense answers questions regarding 
the adaptation of means to ends by interpreting what it observes 
in terms of its experience of the world about us. But the descrip- 
tive knowledge which is employed in the development of an em- 
pirical science is interpreted not in terms of common sense gen- 
eralizations of that character but rather in terms of the general 
propositions which constitute the theory of that science. 

Common sense knowledge about the adaptation of means to 
ends is often adequate for our practical purposes. As we have 
pointed out, the first question that arises with re8i>ect to the 
adaptation of means to ends is whether there is any means to a 
given end. Common sense can often answer such a question with 
sufficient precision for our practical needs. If, for example, our 
end in the treatment of offenders is their incapacitation to com- 
mit further crimes in the community, we know that their removal 
from the community is a means perfectly adapted to that end. 
Common sense tdls us that death and segregation are means well 
adapted to ridding a community of its criminals. Common sense 
also tells us that there are perfectly efficient ways of putting 
criminals to death and that certain types of imprisonment are 
highly efficient means of segr^ating criminals. And while we 
win not always know that there are such efficient means as these 
for accomplishing our purposes, we will often know that there 
are means which to some extent are adapted to our ends. Com- 
mon sense will inform us, for example, that a policeman patrol- 
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ling a beat is a means to some degree adapted to the end of 
repressing crime. Common sense will also tell us, to take another 
example, that whenever our means for achieving any end consists 
wholly or in part of human heings, the more honest, intelligent, 
skilled and experienced they are, the more efficient our means is 
likely to be. And it should be plain that the more complete and 
precise our common sense knowledge of the factors in the situa- 
tion which gives rise to our problem and of their relationships to 
one another, the more likely it is that we shall by common sense 
be able to contrive means which are efficient. But if all the 
methods which common sense enables us to devise prove to be 
absolutely inefficient, we cannot proceed further without addi- 
tional knowledge except by trial and error. 

We must, moreover, be constantly on our guard against the 
easy assumption, which common sense is all too ready to make, 
that such success as we appear to have in achieving any of our 
ends is to be attributed to the means which we have consciously 
employed. Frequently, in the absence of more precise knowl- 
edge than we can obtain in the common sense way, we cannot 
be sure whether we have accomplished our purpose by that means 
or by some other, of which we are unaware. This is especially 
true in cases in which we achieve only a partial success. We 
may have discovered, for example, that certain offenders whom 
we treated in a certain way thereafter desisted from crime, while 
others whom we treated in the same way, did not. In that situa- 
tion it would certainly be unsafe to conclude that the method 
which we have employed was or was not adapted to the end of 
reformation. It may very well be that our apparent success or 
our apparent failure was not due to the method of treatment 
which we employed, hut rather to other factors in the situation. 
It is often very difficult for common sense to say by what means 
we have accomplished our end. 

As difficult as this problem is, there are stiU more difficult 
questions regarding the adaptation of means to ends. We may 
have tried a number of methods, say, of reforming actual offend- 
ers, and we may have apparently succeeded in accomplishing our 



16 


KNOWLEDGE AND PRACTICAL PROBLEMS 


purpose to some extent by several of them. If we now desire to 
employ the most efficient of these methods, we have to know not 
only that each of them is in fact adapted to the end of reforma- 
tion, but also their relative efficiency. Moreover, the ends which 
we have set ourselves and the means which we have contrived to 
achieve them in our efforts wisely to solve the practical problems 
of crime, are more often than not extremely complex. It is very 
seldom that we can accomplish even our immediate purposes by 
mechanical means, however elaborate, or by means which are pre- 
dominantly mechanical. Usually our means even to a relatively 
simple end win consist of a complex of social institutions and 
human beings. And, finally, in order to achieve any of our more 
remote purposes, we will usually find it necessary to endeavor 
to attain a number of intermediate ends ; we will usually have to 
employ a series of means in order to accomplish our more remote 
purpose. This is our situation in the administration of the crimi- 
nal law. One of our more remote ends, although not our final 
end, in the enforcement of the criminal law is the conviction of 
criminals. In order to convict them we must detect their crimes 
and apprehend and prosecute them. To accomplish these less 
remote ends we employ aU the elaborate machinery of criminal 
justice, a vast conglomerate of institutions and officials, of police 
departments, agencies of prosecution, juries and courts, and of 
policemen, prosecutors, judges and jurors. 

It should be apparent that as practical problems become more 
complicated, common sense will find it increasingly difficult to 
answer questions regarding the adaptation of means to ends and, 
hence, will become less and less useful, although not always use- 
less, in practice. Common sense will find it increasingly difficult 
to teU whether a given means is efficient to any degree, and even 
more difficult to say to what degree it is efficient. Common sense 
will find it increasingly difficult to obtain accurate and reliable 
descriptive knowledge, and even more difficult to interpret it in 
terms of common sense generalizations. We have, as we shall see, 
a great deal of descriptive knowledge about offenders and their 
characteristics and those of their environments, of the methods 
by which we treat them, and of th^ subsequent behavior. We 
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have interpreted these data and we have formed many opinions 
about the causes of criminal behavior and the efficacy of the 
various methods which we employ to reform offenders and other- 
wise to control and prevent criminal behavior. And yet the inad- 
equacy of our knowledge to solve these problems is impressively 
revealed by the prevalence and extent of delinquent and criminal 
behavior. 

Practical problems become more complicated as the situations 
from which they emerge and the phenomena with which they are 
concerned become more complex. As we have said, the efficient 
adaptation of means to ends is dependent upon knowledge of the 
relationships that obtain among particular events and things. 
As the situations from whicli practical problems issue and the 
phenomena with which they are concerned become more complex, 
these relationships become more numerous and intricate, and it 
becomes increasingly difficult to discover them by the only way 
which is open to common sense. It becomes increasingly difficult 
to contrive means for achieving our ends and to measure their 
efficiency. It becomes increasingly difficult, in brief, for com- 
mon sense to solve practical problems. In such situations trial 
and error is the only course which is open to us, and that is often 
no more than a leap into the dark; we become more and more de- 
pendent upon chance for the attainment of our ends ; our need for 
additional knowledge becomes more and more urgent. 

During the course of this discussion the limits of the utility of 
common sense knowledge in the solution of the practical prob- 
lems of crime will be more precisely indicated. We have already 
suggested that the utility of common sense knowledge in practice 
varies roughly with the degree of complexity of practical prob- 
lems. It is only when we no longer have sufficient common sense 
knowledge to enable us to devise new means to our ends or to 
attempt to make old means more efficient, that we can say that 
common sense no longer has any practical utility. 

Common sense knowledge having failed us, our only recourse 
is to trial and error unless we can obtain scientific knowledge. 
Questions regarding the adaptation of means to ends cannot be 
answered in terms of scientific knowledge, but it is sometimes 
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possible to convert them into questions which are capable of 
being answered in such terms. Means and ends are not categories 
of empirical science which, therefore, does not speak in terms 
of the means-end relationship. The only categories of empirical 
science which are at all analogous are cause and effect. We shall 
later explain what is meant by cause and effect as those terms 
are employed in empirical science. Here it is sufhcient to say 
that as categories of empirical science they have a meaning which 
must not be confused with their meaning in popular usage. 
Whenever it is possible to state questions regarding the adapta- 
tion of means to ends in terms of causes and effects, they can be 
answered in terms of scientific knowledge or, at least, are suscep- 
tible to scientific investigation. When stated in those terms, 
theoretical questions involved in the means-end relationship re- 
duce to two : What is the cause or causes of a given effect? What 
is the effect or effects of a given cause? 

It should not be assumed, however, that means and cause 
and end and effect are synonymous terms. Imprisonment, for 
example, can be regarded as a means to the end of deterrence, 
but imprisonment and deterrence cannot be regarded as cause 
and effect, in the sense in which those terms are used in the 
empirical sciences. As categories of empirical science, causes 
and effects are known as variables; and the cause-effect rela- 
tion is a certain very precise and invariant relation of vari- 
ables. In order to state means and ends in terms of causes and 
effects it is always necessary by analysis to convert such terms as 
imprisonment and deterrence into variables. We shall subse- 
quently explain the nature of variables;® here we need say only 
that scientific knowledge of causes and effects is expressed in gen- 
eral propositions whose terms are variables.® The difficulty which 
common sense experiences in answering questions regarding the 
adaptation of means to ends becomes increasingly great as phe- 
nomena become more complex and their possible relationships 

BWe can say here that a variable is a general or universal term, that is to say a 
term which never refers to a particular thma or to a defimte aggregate of particidar 
tbingB. What are called ‘causes’ and ‘effects' m common speedi must not be confused 
with the scientific notion of the variable 

*In Chapter IV we explain vriiat is involved in the process of acquiring knowl- 
edge of causes. 
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become more numeroiis and, hence, more intricate. As phenomena 
become more complex, it becomes increasingly difficult for common 
sense to observe them and to discover the significance of what it 
observes in terms of common experience. In many cases, it is pos- 
sible to discover the relationships which we must know in order to 
answer questions regarding the adaptation of means to ends only 
if we can translate those questions into questions of causes and 
effects which can be answered in terms of scientific knowledge. The 
methods of empirical science are par excellence the methods of 
accurate and reliable observation and for the significant inter- 
pretation of the data of observation; and scientific knowledge is 
to be distinguished from common sense knowledge not only in that 
it is knowledge of causal relations but also by its greater accuracy, 
precision and comprehensiveness. Its utility in practice is a 
function of these qualities; and except in the simplest situations 
common sense knowledge cannot be as useful. 

While procedures based upon common sense knowledge are less 
useful in practice than a technology based upon scientific knowl- 
edge, they are by reason of their greater certainty and sureness 
more useful than the process of trial and error, which rests not 
upon knowledge, common sense or scientific, but upon opinions. 
Scientific knowledge of causal relations enables the technologist 
to contrive means which are adapted to the ends to be attained. 
Common sense knowledge of causal relations, whenever it exists, 
is similarly although not equally useful. Procedures which are 
directed by common sense thus fall between true technology which 
is guided by scientific knowledge, on the one hand, and trial and 
error which is guided only by opinion, on the other. 

In the following chapter we shall enumerate, analyze and 
classify what we conceive to be the fundamental practical prob- 
lems of crime and attempt to discover their theoretical aspects. 
We shall also endeavor to indicate the kinds of knowledge which 
are required to answer the theoretical problems of crime. We 
shall then be prepared in succeeding chapters to survey existing 
knowledge in order to determine what knowledge is presently 
available for the solution of the problems of crime. 



Chapter III 

THE PROBLEMS OF CRIME 

Section 1. The Ultimate Ends of Criminal Justice. 

Since the criminal law is the formal cause of crime, since 
a crime is merely an instance of behavior which is prohibited by 
the criminal law, all of the problems of crime, practical and 
theoretical, have their roots in the criminal code.^ Without a 
criminal code, there would be neither crime nor any problems 
of crime, however similar the problems which would survive its 
repeal might be. The criminal law consists of a large number 
of rules embodied in legislative enactments® and judicial deci- 
sions, the accumulation of the centuries during which the Anglo- 
American system of criminal jurisprudence has had its long, slow 
development. These rules declare in effect that the many and 
diverse kinds of behavior which they describe, usually in very 
general terms, are socially undesirable, cannot and will not be 
tolerated by society, and are therefore prohibited. This we may 
call the behavior content of the criminal law. The criminal law 
also provides, again quite generally, what shall be done with 
those persons who behave in the proscribed ways. They shall be 
put to death or deported or imprisoned or whipped or fined, and 
so on. This we may call the treatment content of the criminal 
law. The criminal law consists of propositions and exists in 
books. 

It is obvious that the criminal law neither makes nor applies 
itself ; it is made and enforced by men whom we call ofiBcials and 
who in one way or another have become society’s representatives 
for those purposes. By criminal justice we shall mean nothing 
more pretentious than the administration of the criminal law as 

the criminal law we mean the substantive, as distinguished from the adjective 
or procedural, crunmal law. 

legislative enactments we mean both statutes and ordinances. We shall not 
find it necessary to distinguish between them. 
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it exists at a given time. Viewed most broadly, the administra- 
tion of the criminal law consists in the application of its treat- 
ment content to those who violate its behavior content. The 
processes of criminal justice therefore include all official activities 
in the detection of crime, the pursuit, apprehension and prosecu- 
tion of criminals, and their treatment. By the administration of 
the criminal law we can only mean the aggregate of the activities 
of officials in its enforcement. In this aspect, the criminal law 
is law in action. 

The behavior content of the criminal law raises the question 
what behavior shall be made criminal; and the treatment con- 
tent, the question what shall be done with those persons who 
commit crimes.® These are fundamental among the practical 
problems of criminal justice, but they cannot be solved until 
the ultimate ends of criminal justice are determined. Making 
behavior criminal and treating offenders are merely means to ends. 
Whatever the ultimate ends of criminal justice may be, they are 
social judgments regarding the final purposes to be accomplished 
in dealing with crime and criminals by legal institutions and 
devices* Unfortunately, these judgments have been nowhere 
authoritatively and explicitly declared. They must be gathered 
from the criminal law itself and from the literature of criminal 
justice. 

The ultimate ends of existing systems of criminal law seem 
to reduce to two, to retributive justice and the protection of 
society.® By retributive justice as an ultimate end we mean the 


SThesc questions have for the time being been answered by the criminal law atid 
they therefore resolve themselves into questions regarding changes m or alterations 
of the criminal code. A question regardmg modification of an exist^ institution 
or procedure is a question of reform, which is always a practical question. 

<Of course, we recognize that they may represent only the judgment of officials 
or of some smaller or larger but dommant social group Neveitiieless, they are in 
theory social judgments 

®It was unnecessary for our purposes to attempt, and we have not attempted, 
a very precise and eidiaustive enumeration and analysis of the ultimate ends of 
crimmal justice One might, perhaps, add to retributive justice and the protection 
of society financial economy, the satisfaction of popular attitudes toward crime 
and cnmmals, the humamzation of the modes of treatment, and even other ends 
However, the humanization of treatment does not seem to be a final end of criminal 
justice. The end of humanization seems to presuppose punitive methods of treatment 
and to involve their amelioraboiL We mflict pain for its own sake but not so severely. 
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infliction of pain upon criminals as retaliation for their crimes.® 
We shall refer to a system of criminal law whose ultimate end is 
retributive justice as a punitive system. By the protection of 
society as an ultimate end we mean the safeguarding of what 
are conceived to be vital social interests against behavior which 
is known or believed to be inimical to those interests.'^ 

First, then, among the fundamental practical problems of 
criminal justice is the problem what the ultimate ends of criminal 
justice shall be.® The solution of this problem involves a choice 
of the flnal values to be achieved by the administration of the 
criminal law. The criminal law as it exists at any given mo- 
ment reflects our choice, but the problem, as we shall see, con- 
fronts us anew whenever a proposal is made to alter either the 
behavior or the treatment content of the criminal law. The 
theoretical aspects of this problem are what the ultimate ends 
of criminal justice are at a given time and what they should be 
at any time.® 


The question is, therefore, how much pain shall we inflict, a question which, as we 
shall see, cannot be answered in terms of knowledge The end of financial economy 
presupposes either a punitive or non-punitive system or a combination of the two 
It does not aflfect the character of the system altiiough it may influence our choice of 
methods of treatment We may prefer less efficient methods because they are cheaper 
to admimster Financial economy therefore seems to be a tangential and not an 
idtunate end of criminal justice In so far as a punitive system is, as has been said, 
a system of organized vengeance, the satisfaction of the desire for vengeance may be 
said to be the ultimate end of a punitive system 

•While pain may be mflicted upon criminals in a non-punibve system of criminal 
justice, it will not be mflicted for its own sake but as a means to the control of 
criminal behavior. A punitive system of justice has been called a system of organized 
vengeance. It is sometimes defended on the ground that by satisfymg either a public 
or a private desire to be avenged upon criminals, public vengeance is substitute for 
private vengeance, and that this is m the mterest of the public order But it should 
be apparent that from this pomt of view pm is being mflicted upon criminals as a 
means for maintaining public order Punishment from this pomt of view is not an 
ultimate end. 


^e may endeavor to control criminal bdiavior official or unofficial means, and 
of official devices cnmmal justice is only one, but it is the one with which we are 
immediately concerned. We shall later raer to other official devices and to itnnflfinal 
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Section 2. What Behavior Shall Be Made Criminal. 

The retributive and retaliative aim of criminal justice is 
probably the most primitive end of criminal justice. Whether 
or not the principle of lex talionis now lies at the basis of 
criminal justice, whether or not it is accurate to say that the 
primary interest of the criminal law is today retributive and 
punitive, there can be little doubt that retributive punishment is 
at least one of its ultimate ends. Retributive punishment pro- 
ceeds upon the theory that the amount of suffering inflicted upon 
a criminal should somehow be proportionate to the enormity of 
his offense and to the public indignation which it arouses. 

If, therefore, retributive punishment is to be the final purpose 
of criminal justice, the character of the behavior content of the 
criminal law will be determined by the capacity of behavior to 
arouse our indignation. The question what behavior shall be 
made criminal, will be answered in terms of our likes and dis- 
likes. If our dislike for any conduct is sufficiently strong, we 
will make it criminal, and the seriousness or magnitude of the 
resulting crime can be measured only by the intensity of our dis- 
like for that type of conduct. We may dislike behavior either 
because of what we know or believe to be its consequences or 
without regard to its consecpiences. It may not arouse our indig- 
nation although its results are detrimental to the common wel- 
fare, and, on the other hand, it may arouse our indignation al- 
though its consequences are not known or even believed to be 
inimical to the common good. It may be quite enough that be- 
havior runs counter to strong and deep-seated prejudices. We 
may, for example, make the expression of certain ideas criminal 
because we do not like them. In a punitive system of criminal 
justice, therefore, the question what behavior shall be made crim- 
inal, seems to resolve itself into the question what behavior 
arouses our indignation. 

The first question that arises in a non-punitive system of crim- 
inal justice is likewise what behavior shall be made criminal. 
Since the ultimate end of a non-punitive system is the defense 
of social interests against antisocial behavior, to answer that 
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question in such a system we have to determine, first, what are 
the social interests to be protected and, next, what behavior is 
incompatible with them. Dean Pound has very generally classi- 
fied the numerous social interests which we now endeavor to pro- 
tect by criminal justice as the general security, the security of 
social institutions, the general morals, the conservation of social 
resources, the general progress, and the individual life.^“ Whether 
we agree with this classification or not, it is clear that whatever 
the social interests which we attempt to safeguard by criminal 
justice may be, they will represent values, and our determination 
of those interests will represent a choice among values. Thus, 
the question as to the social interests to be protected by criminal 
justice, like the problem of the ultimate ends of criminal justice, 
is a practical problem.^^ 

Having fixed upon the social interests which we desire to 
secure by criminal justice, the next question which confronts us 
in our effort to decide what behavior shall be made criminal, 
is what types of behavior are incompatible with those interests. 
Unless we know the consequences of behavior and their compati- 
bility with what we conceive to be the common good, we may 
prohibit some behavior which is not socially undesirable and 
which, indeed, may be socially desirable; and we may fail to pro- 
hibit other conduct which is in fact antisocial Unless we have 
rather precise knowledge of the characteristics of those kinds of 
behavior which we wish to prohibit, we may not describe them 
in the criminal law with sufficient definiteness for our practical 
purposes. It must be remembered that the proscription of be- 
havior is an intermediate and not a final end ; it is a means as well 
as an end. Criminal laws are made to be enforced. They should 
describe the behavior which they prohibit with sufficient preci- 
sion to insure both that they will be applied by the officials who 
administer them to the types of behavior at which they are di- 
rected, and that they will not be applied to similar but innocu- 

lOCnniinal justice in America. New York Henry Holt & Co, 1930, p 6 

t^We shall later consider whether this problem has any theoretical aspects. 

i*Of course, the argument applies as well to existmg, as to proposed, legislation 
T^e existuw cruninal laws may be formulated in indefinite terms or tiiey may be 
directed at behayior which is not socially deleterious 



THE PROBLEMS OF CRIME 


25 


ous forms of conduct.^® Ignorance of the nature of conduct which 
we wish to prohibit or the careless formulation of our prohibitions 
may defeat our purpose 

We do not mean to say that we shall always find it difficult 
to know the characteristics and consequences of behavior with 
sufficient, precision for our practical purposes. The characteris- 
tics and at least the immediate consequences of many kinds of 
behavior are quite apparent; and, whatever their other conse- 
quences may be, it is clear that they are inimical to the common 
good, as we conceive it.^® 

In other cases the problem is not so simple. We can refer to 
the types of behavior which in common speech are known as rack- 
eteering and to those which in the language of the law are knoAvn 
as larceny, as examples of behavior whose characteristics it is 
difficult to know and describe with precision and to traffic in 
intoxicating liquors as an example of conduct whose consequences 
it is difficult to ascertain and evaluate in terms of social inter- 
ests.^'^ Social values are not entirely static and human behavior 
and its consequences take myriad shifting forms. There are 
fashions in criminal behavior, especially in that of the so-called 
professional or habitual criminals Moreover, new non-criminal 
behavior patterns, some of which are quite obviously inconsistent 

liiOne of the purposes of criminal justice seems to be the definition and delimitation 
of the authority of officials to mterfcrc by the processes of criminal justice with the 
freedom of the individual to behave as he pleases The individual is to be left free 
to act in any way which is not prohibited by the criminal law Of course, the civil 
law may further limit his freedom of action. Lack of knowledge of the character- 
istics of behavior or careless drafting of legislation may result m giving officials an 
authority which it was never mtend^ that they should possess, as well as m meffi- 
cient administration 

t^This is only one example of how the criminal law may itself make for mefficiency 
m Its enforcement We shall subsequently refer to others 

t®This IS particularly true of the consequences and, to a less extent, of the char- 
acteristics, of some of the so-called common law felonies, that is, of the kinds of 
conduct which we call murder or rape or burglary or arson. 

t®In common speech racketeering is a name given to many forms of conduct; 
and one has only to refer to the maze of judicial precedents to see how many and 
what diverse kinds of behavior are given such names as homicide and larceny Fre- 
quently the criminal law describes the behavior which it prohibits m_ very gross terms. 
The problem of drafting criminal legislation is obviously a very difficult and impor- 
tant practical problem to which we shall revert 

f^To know this to be true, one has only to follow current discussions of the 
18th Amendment and of the National Prohibition Act or, mdeed, to read the Report 
on the Enforcement of the Prohibition Laws of the United States by the National 
Commission on Law Observance and Enforcement 



26 


THE PROBLEMS OF CRIME 


with the common welfare, develop with changes in the social and 
economic stmcture. It appears to be desirable that the behavior 
content of the criminal law should keep abreast of changes in 
behavior patterns or, at least, that it should not lag too far be- 
hind. 

We do not mean to suggest that it is erpedient that all be- 
havior which is known to be incompatible with the common good 
be made criminal in a non-punitive system. A further question is 
involved, namely, whether the administration of the criminal law 
is likely to be an effective de\ice for preventing such behavior, 
either alone or in connection with other preventive devices. It 
can operate as a preventive device only by reforming actual of- 
fenders and by deterring potential offenders. The question, there- 
fore, is whether the persons who are behaving in a particular way 
which is regarded as inimical to the common good are likely to 
be deterred from behaving in that way if it is made criminal to 
do so.^® This is obviously a question as to the influence of the ad- 
ministration of the criminal law upon the behavior of actual and 
potential offenders, a problem which we are about to consider. 

Nor do we mean to suggest that crinunal laws are in fact en- 
acted as the result of a consideration of social interests, of the 
compatibility of beha\ior with those interests, and of the prob- 
able efficiency of the criminal law as a device to prevent such 
behavior. We suggest only that a rational legislative technique 
in a non-punitive system would be based upon such considera- 
tions. 

The theoretical aspects of the practical problem what behavior 
shall be made criminal are thus seen to be questions regarding 
the characteristics and consequences of behavior and the efficiency 
of the criminal law as a device to prevent behavior which is hostile 
to the common good. 

iSThe behavior which is made criminal will usually be behavior which is already 
familiar in society. Rarely, if ever, does the criminal law prohibit a type of behavior 
of which tiiere have not theretofore been frequent manifestations And, of course, 
instead of making it criminal to behave m a certam way, we may make it criminal 
to fall to behave m a certam way That is, we may employ the criminal law as a 
device either to prevent or to induce behavior However, whether we do the one 
thing or the other, we are usmg the criminal law as a device for controllmg behavior 
and both the practical and the theoretical problems which ensu^ are lugely the 
same. Therefore, we shall find it unnecessary to emphasize this distinctioa 
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Section 3. How Shall Criminals Be Treated. 

While the choice of methods of treating criminals, whatever 
the ultimate end of criminal justice, is always a practical prob- 
lem, it seems impossible in a punitive system of criminal justice to 
formulate this problem in such a way as to admit of an answer in 
terms of knowledge. Although one can ask questions regarding 
the retributive or punitive efficacy of modes of treating criminals, 
such as whipping or imprisonment, there seems to be no way of 
answering them at the present time. There is now no way of dis- 
covering whether or not, or to what extent, a given mode of treat- 
ment is efficacious as a retributive device, whether or not, or to 
what extent, it satisfies the public’s sense of justice and appeases 
public indignation. It seems equally impossible to discover the 
efficacy of a mode of treatment considered as a punitive device. 
There is now no way of measuring either the enormity of an 
offense or the amount of suffering inflicted upon a criminal by a 
given method of treatment. Until some way is discovered of 
measuring the magnitude of crimes, degrees of suffering, and the 
extent of public indignation, and of stating ratios between these 
measurements, questions as to the retributive and punitive efficacy 
of modes of treatment must remain unanswered.^ 

There is thus no presently available approach to the problem 
of the efficacy of a mode of treatment as a retaliative or punitive 
device. In so far as the infliction of pain gives rise to problems 
which can be made the subject of investigation, those problems 
are not defined by the retributive or punitive end. Thus, as a 
punitive device solitary confinement gives rise to no problem 
which admits of investigation by available techniques. It is only 
when it is considered in relation to such ends as prison discipline 
or the reformation of actual offenders and the deterrence of po- 
tential offenders that it gives rise to problems which are amenable 
to the research technique.*® 

iBThe same means can be considered in relation to different ends. The infliction 
of pain can be considered not only as a means to the end of punishment, but also as 
a means to the end of the protection of society, and we shall so consider it presmtly. 

^Since the questions what behavior shall be made criminal and how criminals 
shall be treated in a punitive system of criminal justice are at the present time, at 
any rate, practical problems without any theoretical aspects, they are not problems 
to the solution of which knowledge can contribute. For that reason we shall not 
consider tiiem further. 
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However, if the ultimate end of criminal justice is the protec- 
tion of society, the case is different. While in this context the 
problem of the treatment of offenders is a practical problem, it 
also has theoretical aspects. Social interests are to be safe- 
guarded against the consequences of criminal behavior by an 
effort to prevent crime, and the treatment of offenders thus be- 
comes a means to the more proximate end of the control of crimi- 
nal behavior.^^ Criminal behavior is to be controlled by the in- 
capacitation of the incorrigible offender to commit further crimes 
in the community, by the reformation of the corrigible offender, 
and by the deterrence of the potential offender. These, then, are 
the means to the ultimate end of a non-punitive system of crimi- 
nal justice, but they are themselves ends, intermediate ends to 
which the various modes of treating offenders prescribed by the 
treatment content of the criminal law are necessarily the means. 
But a mode of treatment can be applied to an offender only as a 
result of the administration of the criminal law. The administra- 
tion of the criminal law, the application of its treatment content 
to those who behave in the ways proscribed by its behavior con- 
tent, is thus the means to the ends of incapacitation, reformation 
and deterrence. It is in this sense that criminal justice is a pre- 
ventive device.®* 

The practical problem of tbe treatment of offenders in a non- 
punitive system can now be more explicitly stated. The question 
is how shall alleged and actual offenders be treated if our pur- 
poses are to incapacitate and to reform actual offenders and to 
deter potential offenders. By incapacitation we mean that as the 
result of the method by which he is treated a criminal is to some 
degree incapacitated to commit further crimes in the community.*® 
By reformation we mean that wholly or partly as the result of 

Since the advent of the theory and practice of the individualization of treatment, 
smce the development of other ends of treatment than retribution and the employ- 
ment of non-punitive methods of treatment, penology has become too narrow a term 
to embrace the theory and practice of treatment 

**The efficiency of the administration of the criminal law as a preventive device 
is obviously to be measured in terms of the extent to which it accomplishes the ends 
of incapacitation, reformation and deterrence. 

“He may still be able to commit crimes in prison, as witness the recent prison 
riots How to incapacitate him to commit crimes in prison is another problem, a 
problem of prison administration. 



THE PROBLEMS OF CRIME 


2S 


the method by which he is treated, a criminal commits no fnrthei 
crimes. If he does commit further crimes, he is a recidivist.®^ 
By deterrence we mean that wholly or partly as the result of the 
methods by which alleged and actual offenders are treated, poten 
tial criminals refrain from criminal behavior.®® The theoretical 
aspects of the problem of treatment are therefore questions re 
garding the adaptation of methods of treatment to the ends of 
incapacitation, reformation and deterrence. 

It is obvious that a method of treatment will be a means to 
reformation or deterrence only in so far as it exerts some influence 
upon the behavior of actual and potential offenders. It is a com- 
monplace that the factors which enter into human behavior, crim- 
inal as well as non-criminal, are positive and negative.®® The 
positive factors are those which incite to action and the negative 
factors, those which tend to inhibit action. Negative or inhibit- 
ing factors thus tend to counteract the positive or inciting factors, 
and both positive and negative factors are found in the causal 
background of any instance of behavior. In any inquiry into the 
causal background of criminal behavior both positive and negative 
factors must, therefore, be taken into account. We can thus say 
that any characteristic of a person or of his environment, whether 
it be a mental defect or disorder, poverty, alcoholism, or a broken 
home, which activates him toward criminal behavior, is a posi- 
tive factor. In the same way any factor, whether it be the home, 
a recreational institution, tlie school, or the police, which tends 
to restrain an individual from crime, is a negative factor. 

Any method of treating offenders may operate as a causal in- 
fluence in their subsequent behavior or that of other persons. It 
may operate either as a positive factor or as a negative factor ; it 
may either incite toward or restrain from crime. The problem 

2<That does not mean, of course, that his recidivism is the result in whole or b 
part of the methods by which he was treated 

^''Except when they happen to be alleged offenders, potential offenders do not 
suffer treatment From this pobt of view the deterrence of potential offenders as 
the result of the admmistration of the criminal law is to be regarded as one of its 
by-products. 

28The analysis which follows must be taken as a common sense analysis of the 
problem of causation. It is impossible, as we shall see, to analyze it at the present 
time except 
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of treatment is thus in one aspect merely a phase of the more gen- 
eral problem of the causes of criminal behavior, and in another 
aspect merely a phase of the more general problem of the preven- 
tion of crime. Indeed, in a very real sense there is only one prob- 
lem, the problem of causation. We shall nevertheless find it con- 
venient to consider these problems separately, and to reserve the 
term preventive measures for other means, official and non-official, 
of controlling criminal behavior than the administration of the 
criminal law. 

In view of the relationship among the problem of the causes 
of crime, the problem of the prevention of crime and the problem 
of the treatment of offenders, it should be plain that knowledge 
of the causes of crime can be applied in the practical activities of 
treatment and prevention. Indeed, if the immediate ends of treat- 
ment are reformation and deterrence, methods of treatment must 
be based upon knowledge of causes if they are to achieve their 
purpose otherwise than fortuitously. Similarly, it is only by the 
application of such knowledge that, except by chance, preventive 
measures can have any efficacy, since prevention is merely the 
process of controlling causes in order to control effects.” The 
problem of causation is thus fundamental among the problems 
of crime if it is our purpose to control criminal behavior. It is 
fundamental in the sense that the solution of the problems of 
treatment and prevention is conditioned upon its prior solution. 
These three problems may be said to be problems in criminal be- 
havior since they focus upon the causes of the past conduct and 
the means of controlling the future conduct of actual and poten- 
tial offenders. 

The problem of causes is, of course, a theoretical problem, 
and the theoretical aspects of the problem of treatment can now 
be seen to be phases of the problem of causes. Deterrence may be 

■^However, h is neither necessary nor practicable that the formulation and execu- 
tion of programs of treatment and prevention wait upon complete knowledge of 
causes. Attempts to solve practical problems as insistent as these cannot be deferred 
tmtn knowled^ is perfected. Whatever knowledge is available at the moment, must 
be applied with pragmatic skill. It is for that reason that current programs of 
treatment and prevention are an index of what in general is known or believed to be 
known regarding the causes of crime. We shall revert to tiiese matters in Chapter 

vin. 
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regarded as the balance of positive and negative influences upon 
the behavior of potential offenders. A potential offender will be 
deterred from crime if the factors, including methods of treating 
actual offenders, which restrain him from, predominate over those 
which incite him to, criminal conduct, and vice versa. Reforma- 
tion, like deterrence, is the result of inciting and inhibiting forces, 
including methods of treatment. When the positive forces pre- 
dominate, what is commonly called recidivism occurs; when the 
negative influences prevail, reformation occurs. Thus the deter- 
mination of the reformative or deterrent efficiency of any method 
of treatment depends upon an analysis which will reveal and iso- 
late its positive and negative influences upon the behavior of 
actual and potential offenders.*® 

The problem of treatment has further theoretical aspects. The 
first is what are the methods of treating offenders. A mode of 
treatment is usually a very complex institution. While terms 
such as imprisonment, probation and parole, are useful as indi- 
cating modes of treatment, they tend to conceal the complexities 
of methods of treatment, which are always variations of institu- 
tionalized forms of treatment. Imprisonment, for example, is a 
mode of treatment which is composed of many elements which may 
vary almost infinitely. While the criminal law prescribes the 
modes of post-conviction treatment and the code of criminal pro- 
cedure prescribes many of the modes of pre-conviction treatment, 
they do so only within the range of administrative flexibility. The 
trend in legislation is toward grants of wide discretion to officials 
with respect to the details of treatment. Moreover, the methods 
of treatment actually employed are often decidedly different from 
those which are authorized. In other cases, there are gaps in the 
procedural code which have been filled by the customary prac- 
tices of officials. It is clear that if we are to know what the meth- 
ods of treatment actually are, we must observe the behavior of 
officials. 

**To speak of metiiods of treatment, is to speak of the practices of officials in die 
treatment of offenders. Questions regarding the reformative and deterrent effici- 
ency of methods of treatment are thus gnestions rM^ding the influence of the 
behavior of officials upon ffie behavior of actual and potemial offenders. These, 
as we have sud, are problems in criminal bdiavior. 
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Questions concerning the characteristics of methods of treat- 
ment call for information regarding the nature and operation of 
a method of treatment considered more or less in isolation. These 
questions extend to all the elements which compose a method of 
treatment regarded as an institution. In the case of imprison- 
ment, for example, they call for information regarding the prison 
buildings and equipment, the prison functionaries, the number and 
character of the prison inmates, and such aspects of prison life 
as discipline, diet, health, education, labor and recreation. 

The theoretical aspects of the problem of treatment are thus 
questions regarding the characteristics and the efficiency of meth- 
ods of treatment. 

Section 4. The Problem of Crime Prevention. 

By preventive measures, as we have said, we mean both official 
and non-official efforts, other than the administration of the 
criminal law, for controlling criminal behavior. The problem 
of crime prevention is thus not a problem of criminal justice, 
although its functionaries, such as the police, may sometimes 
engage in preventive activities. When engaged in such activities, 
they are not engaged in enforcing the criminal law; and their 
efforts to prevent crime do not differ in essence from those of 
the social-worker or the teacher or the clergyman or any other 
agency of crime control.” 

The end of preventive measures may be either the elimination 
or the reduction of criminal behavior, but they are usually 
directed toward its reduction rather than its elimination. 
Whether the elimination of aU crime is an end which can ever 
be achieved is a question to which we shall recur. Efforts to 
reduce crime may be directed toward a diminution of the total 
volume of crime or the reduction of the volume of specific crimes. 
In the latter case the limit of reduction is elimination, and the 

By the latter term . „ ^ 

This is a method of crime prevention analogous to the incapacitation of offenders 
not to change the beluvior patterns of actual or potential 
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elimination of a specific crime may be more feasible than the 
elimination of all crime. Whether we shall make any effort at 
all to prevent crime and, if so, whether our end shall be the 
elimination or the reduction of crime, are practical problems. 
So, too, is the question what means we shall employ to control 
crime. This question obviously has theoretical aspects. 

Since the criminal law is the formal cause of crime, the volume 
of crime can easily be reduced by the simple expedient of modify- 
ing the criminal code. The repeal of any rule of criminal law 
deprives the beliavior which it formerly prohibited of its criminal 
character. The kind of behavior which it described may persist, 
but the crime will not. However, it is possible to try to prevent 
crime by endeavoring to change the behavior patterns of actual 
and potential offenders. Preventive efforts of this sort, as we 
have said, are attempts to control the causes of crime either by 
the eradication of the factors which are believed to incite toward 
crime or by increasing the resistance of those who are exposed 
to such factors. 

The theoretical aspects of the problem of prevention are ques- 
tions regarding tlie characteristics and the efficiency of preventive 
programs and measures. 

Section 5. The Administrative Problems of Criminal Justice. 

Having considered those problems of criminal justice which 
are problems in criminal behavior, we now turn to those which 
we shall call administrative problems. We have said that prob- 
lems in criminal behavior focus upon the causes and the means of 
controlling crime. If the processes of criminal justice are viewed 
as means to the ends of reformation and deterrence, they give rise 
to problems in criminal behavior. But if these processes are, 
without regard to their influence upon the behavior of actual and 
potential offenders, viewed in relation to any other end of criminal 
justice, they give rise to administrative problems. Thus, methods 
of treatment give rise to administrative problems when consid- 
ered, without regard to their reformative or deterrent effects, in 
relation to such ends as punishment, incapacitation, flnnucini 
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economy, and so on. Administrative problems thns focus upon 
all other ends of criminal justice than reformation and deterrence. 

It is important to repeat in this connection that a means may 
be considered in relation to different ends; and this is true of 
the processes of criminal justice. For example, the efficiency of 
any method of treatment may be measured either by its effects 
upon the behavior of actual and potential offenders, or in such 
tmuns as its financial cost, security against escape, and the 
convenience, comfort and welfare of officials and offenders. More- 
over, the efficiency of each of the elements in a method of treat- 
ment may be similarly measured. Trends in imprisonment such 
as the classification and segregation of offenders, the individuali- 
zation of treatment within the several classes, the specialization 
of prisons, the development of prison social life, discontinuous 
imprisonment and preventive detention, and elements in im- 
prisonment such as the type of prison, its location, the char- 
acteristics of the prison functionaries, the prison diet, the medical 
care of prisoners, and the character of their discipline, labor, 
recreation and education, — each of these may be considered either 
in relation to the ends of reformation and deterrence or in relation 
to such other purposes as they may have. 

Moreover, a means may be highly efficient in relation to one 
end and extremely inefficient in relation to another. The theoreti- 
cal a8i>ects of administrative problems are questions of adminis- 
trative efficiency, but it cannot be too strongly emphasized that 
these questions are meaningless until the administrative ends of 
criminal justice are clearly and unambiguously defined.®“ These 
ends are always intermediate and never ultimate ends, which is 
only to say that the administration of the criminal law is itself a 
means to more remote ends. 

The administration of the criminal law can be viewed as a 
single process.*^ We have observed that the immediate end of 


Mlt is, for example, a meaningless question to ask if the police are efficient or 
the g[rand jury is efficient or the prosecution of offenders is efficient, unless we are 
told m relation to what end the question is asked. 

*iSo viewed its efficiency can be considered in relation to its ultimate as well as 
its immediate ends. Thus, if its ultimate end is the punishment of all persons who 
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the administration of the criminal law is the application of its 
treatment content to those who violate its behavior content.*® 
From this point of view, the efficiency of criminal justice is to be 
measured by the extent to which persons who commit crimes are 
subjected to treatment. But in order adequately to express the 
immediate end of criminal justice as it is commonly conceived, 
it must be stated as the severe, uniform, certain and speedy treat- 
ment of criminals. From this point of view, the efficiency of 
criminal justice is to be measured by the extent to which it results 
in the severe, uniform, certain and speedy treatment of persons 
who commit crimes. 

The administration of the criminal law can also be viewed 
as consisting of the processes of criminal justice which precede, 
and of those which follow, conviction. As we have pointed out, 
before an alleged criminal can be treated as an actual 
criminal, whether by punitive or non-punitive methods, his 
criminality must be officially established by the processes of 
criminal justice; he can be lawfully treated in one of the 
ways prescribed by the treatment content of the criminal 
law only after his guilt of the crime with which he is charged 
has been officially determined, that is, after his conviction.** The 
pre-conviction processes of criminal justice thus terminate in 
the conviction or the acquittal of persons accused of crime.** 
The post-conviction processes begin after conviction and consist 
in the official determination of the modes by which actual 
criminals are to be treated, and their treatment according to 


commit crimes, it is efficient to the degree that it achieves that purpose; if its 
ultimate end is the protection of soaety by the control of cr iminal behavior, it is 
efficient to the degree that it prevents crime. 

82Xhus are actual offenders to be punished, incapaatated and reformed, and thus 
are potential offenders to be deterred 

®*By conviction we mean not only conviction as the result of a trial in vdiich the 
accused pleads not guilty but also as the result of a plea of guilty. Of course, in 
some cases the accused may be convicted of a lesser or different crime from that 
with which he was originally charged, but that fact is unimportant for our present 
purposes. By acquittal we mean any termination of a prosecution offier than con- 
viction. 



36 


THE PROBLEMS OF CRIME 


those modes.” The post-coiiTiction processes of criminal jus- 
tice thus end in the death of the criminal or his unconditional 
return to society.” 

Treatment, in a word, must be preceded by conviction.” The 
immediate end of the pre-conviction processes of criminal jus- 
tice, viewed as a whole, is thus the conviction of all persons who 
have committed crimes; and their efficiency is to be measured by 
the extent to which they accomplish that purpose. But these 
processes have another end, the acquittal of alleged offenders who 
have not in fact committed the crimes with which they are 
charged; and they are, therefore, not entirely efficient unless all 
guilty persons are convicted and unless every innocent person is 
acquitted.” 

Just as treatment must be preceded by conviction, so convic- 
tion must be preceded by the detection of the crimes which are 
committed, the apprehension of the persons who committed them, 

*BThe initial determination of the method by which a convict is to be treated is 
made by the judge and is expressed m the ‘sentence’ Frequently he will have no 
or little discretion with regard to the method of treatment to be employed. Some- 
tunes other officials, such as prole boards, may have the power to vary somewhat 
the mode of treatment preserved by the judge. 

B*He may be executed or die a natural death while bemg treated. If he is 
sentenced to life imprisonment and his sentence is not altered, he will, of course, die 
in pnson. His return to society may m the first mstance be conditional, as where 
he IS placed on parole or on prcmtion, but sooner or later be will be unconditionally 
discharged. 

Although an accused is convicted m the trial court, his conviction may be set 
aside tw an appellate court and he may be acquitted either by the appellate court 
or as me result of another trial. By conviction we mean what the lawyers call a 
final judgment from which no appeal can be taken. Of course, the convict may 
subsequently be pardoned, but that is a different matter. The appeal is therefore 
one of the pre-conviction processes of criminal justice; the pardon is one of the 
post-conviction processes. 

**We shall see that although we lack precise knowledge we have excellent reasons 
for belimnng that some innocent persons are convicted (see E M. Borchard, Convict- 
ing the innocent New Haven: Yale University Press, 1932.) and that only a compara- 
tiroy small proportion of the persons who commit crimes are convicted. However, it 
m^ be doubted that it is either socially desirable or in fact desired by society that 
criminal justice should result m the prosecutim, conviction and treatment of all 
persons commit crimes. The residtin^ social problems might be as perplexing 
and as serious as the problems of crime with which we are now confronted Appar- 
ently, society is willing that officials should exercise some discretion with respect to 
the criminal laws that are to be chosen for enforcement There is a curious paradox 
here. We are willing to tolerate some kinds of criminal behavior (adultery, for 
example, in many jurisdictions^, but we are not wilhng that it should not have 
attached to it the stigma of criminality. Apparently, h is enough to conserve the 
public wel&re that such behavior shoidd be made criminal, and of no consequence 
ffiat inch behavior occurs on however large a scale. 
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and their prosecution. The pre-conviction processes of criminal 
justice thus consist of those which are involved in the detection 
of crimes and the apprehension of their perpetrators, and of 
those which are involved in establishing the gnUt or innocence 
of persons accused of crime. The efficiency of these processes 
is, of course, to be measured by the extent to which they respect- 
ively achieve their proximate ends. 

Thus if the proximate ends of the processes of detection and 
apprehension are the discovery of all crimes and the identification 
and arrest of all criminals, and if the proximate ends of the 
processes of prosecution are the conviction of the guilty and the 
acquittal of the innocent, their efficiency is to be measured in 
those terms. But there are other measures of the efficiency of 
pre-conviction processes, which is to say that they have still 
other ends. Their efficiency can be measured, for example, in 
terms of the certainty and celerity with which crimes are discov- 
ered and criminals are identified, arrested and prosecuted. 

The post-conviction processes of criminal justice consist chiefiy, 
as we have said, of the official determination of the modes by 
which criminals are to be treated after conviction and their 
treatment according to those modes.®® The efficiency of these proc- 
esses, viewed as a whole, can be considered in relation to such 
ends as punishment, incapacitation, reformation and deterrence," 
but their more immediate end is the application of the treatment 
content of the criminal law to convicts," and their efficiency in 

^^The judge, as we have said, makes this determination m the first instance and 
embodies it m the sentence. In a particular case he may or may not have a choice 
among a number of alternative modes He may sentence the criminal to death, to 
imprisonment, to a money fine, and so on. He may sus^nd sentence or place the 
crmunal upm probation. His determination is only an mitial one, and may in some 
cases be subsequently varied by commutation of his sentence or by parole, and so on. 
And, of course, the cnnunal may be pardoned or may escape and thus be relieved of 
treatment entirely or in part But unless he is pardon^ or escapes, he will be 
subjected to some mode of post-conviction treatment, either that fixra by the judge 
or some other. 

*®The problems involved in measuring the efficiency of post-convictioa processes 
m relation to these ends do not differ from those mvolved in determining the effi- 
ciency of criminal justice in relation to the same ends, and, therefore, we need not 
consider them further. 

^^From this point of view we are not coicemed with the results but only wiffi 
w feet of treatment Such other immediate ends as post-conviction processes may 
have are less well defined, but it is possible to consider their effidenqr in relation to 
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that respect is to be measured either by the number of convicts 
who are subjected to post-conviction treatment," or by the pro- 
portion of convicts who escape from official custody. 

The efficiency of each post-conviction process can be considered 
in turn. In cases in which officials have a choice among modes 
of treatment, the efficiency of the process of determining by what 
modes particular convicts are to be treated is to be measured 
by their probable punitive, incapacitating and reformative efficacy 
when applied to those convicts, according as the purpose of treat- 
ment is to punish or to incapacitate or to reform them.^® 

The efficiency of the process by which the modes of treatment 
fixed for particular convicts is applied to them, can be considered 
in relation to a number of ends. Here it is important again to 
emphasize the distinction between a mode and a method of treat- 
ment As we have said, modes of post-conviction treatment are 
prescribed by the criminal law in very general terms. Within 
the broad and vague limits of these modes officials are given a 
wide discretion as to the methods by which they shall be applied." 
The result is that there may be many methods of applying the 


thdr financial cost, the mental and phpical health of convicts when they are finally 
released from official custody, the value of the products of the labor of convicts, 
and so on. 

^Of course, the mode of treatment applied to any convict should be that pre- 
scribed by law or, if the law provides alternative modes, that selected by the judge 
or other official having the power to make the choice. In making this computation, 
allowances must be n^e for pardons. Treatment will usually follow certamly and 
quickly upon ccmviction. However, if certainty and celerity are ends of pc«t- 
conviction processes, the problems involved m determmiiw their efficiency in relation 
to those ends are of the same character as those mvolved m measuring ffie efficiency 
of pre-conviction processes m relation to the same ends. 

^This, of course, is what lies back of proposals that judges should consult p^chi- 
atrists before sentencing felons or that the sentencing power should be vested in an 
administrative board at least some of whose members would be psychiatrists or 
sociologists. The end of treatment is taken to be reformation, and it is assumed that 
these experts know by what modes of treatment convicts can be reformed or, at 
any rate, that their opinions about such matters are better than those of the jud^, 
no matter how experienced and wise the latter may be. Sed quaere. 

**The modes prescribed by the criminal law arc often made more definite by the 
diaracter of the physical and other &cilities which are provided for post-conviction 
treatment such, for example, as the penal and correctional institutions, and by the 
provisions of laws, which we shall collectively call the administrative code. Never- 
theless, tiie fact remains that the functionaries of treatment have it in their power 
to make a given mode of treatment mean many different things as applied to different 
convicts in tiie same or different jurisdictions. 
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same mode of treatment.^® To speak of the efficiency of the 
process by which modes of treatment are applied to particular 
convicts, is therefore to speak of the efficiency of methods of 
treatment. We have already considered the efficiency of methods 
of treatment in relation to ends of punishment, incapacitation, 
reformation and deterrence. Their efficiencgr may also be con- 
sidered in relation to various administrative ends such as prison 
discipline, the health and education of convicts, the productivity 
of their labor, and so on." 

It is quite clear that the efficiency of criminal justice, consid- 
ered as a single process, is a function of the efficiency of each of 
the processes of which it is composed. That is also true of any 
process of criminal justice which is itself made up of a number 
of processes.*’’ It is also evident that the efficiency of every 
process of criminal justice is conditioned in part by that of the 
processes which precede it.** Obviously, knowledge of the effi- 
ciency of criminal justice is not necessarily knowledge of the 
efficiency of the various processes of which it is composed. 

Moreover, knowledge, however precise, of the extent to which 
we are achieving our end, is not itself knowledge of the efficiency 
of any of the means which we are consciously employing for that 
purpose. We may be achieving our end by some other means of 


*®In so far as the functionaries of treatment have a choice of methods by which a 
particular mode of treatment can be applied, they should, of course, employ the 
method most likely to accomplish the immediate end of that mode of treatment 
But It IS sometimes very difficult for them to know what the end is; as we have 
pointed out, neither the ultimate nor immediate ends of treatment have been clearly 
defined. Moreover, as we have also pomted out, the discretion of the officials 1^ 
whom the treatment process is execute is limited by the character of the physiou 
and other facilities with which they are provided, and by the administrative code. 
Nevertheless, they do have considerable discretion, as we realize most clearly when 
we happen to get an Osborne or a Kirchwey, for example, as a prison warden. When 
they come to exercise this discretion in sudi a way as to adapt methods of treatment 
to the end of reformation, they find themselves hampered not only by the pre- 
dominantly punitive character of our system and the facilities with whiiffi they are 
provided but, most important of all, by the lack of knowledge as to how criminals 
can be reformed. 

*BThe difficulties here are m determmmg what are the administrative ends of 
treatment and m the measurement of the results of treatment 

♦^Thus m felony cases the processes of prosecution mclude the preliminary hear- 
ing, the mdictment or accusation, the trial and the appeal 

48Thus criminals cannot be identified unless crimes are discovered, or apprehended 
unless they are identified, or prosecuted unless they are apprehended, or treated unless 
they are convicted. 
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which we are not aware," Furthermore, if we say that ineffi- 
ciency is any d^ree of efficiency lees than perfect efficiency j”** to 
know that any of the more complex processes of criminal justice 
is inefficient, is not necessarily to know at what points it is ineffi- 
cient or what factors are responsible for its inefficiency.®^ But we 
must have such knowledge if we would contrive more efficient 
means for achieving our ends. 

The processes of criminal justice are established by a body of 
laws which, taken together, we shall call the administrative code.®® 
The administrative code also creates the institutions, such as 
police departments and parole boards, the offices of sheriff, prose- 
cutors and prison administrators, by which these processes are 
executed; and provides for their organization, personnel and 
equipment. The administrative code also prescribes the duties of 
officials. However, the provisions of the administrative code are 
couched in terms of greater or l^s generality. Within the limits 
of the institutionalized forms which official behavior is required to 
take, officials are left with a considerable discretion as to the 
maimer in which they shall exercise their powers and perform 
their duties. The result is that the institutions of criminal jus- 
tice can be organized and administered, the processes of criminal 
justice can be executed and the duties of officials can he per- 
formed, in different ways. Moreover, the administrative code is 


4BWe can often be sure that in so far as we achieve the administrative ends of 
criminal justice, we do so by the means which we employ. There are often no other 
means by which we could have achieved them To the extent that prosecution results 
in indictments, it must be by means of the grand jury 

B<*It IS a questicm, of course, whether we can ever hope to attain or whether we 
desire to attam perfect efficiency in the admmistration of criminal justice. If we are 
trying for, or are satisfied with, somethmg less than perfect efficiency, our means are 
inefficient only if they are less efficient thiui we wish them to be. 

“^Although we know that prosecution results in the conviction of only a small 
proportion <3 all persons who commit crimes, we may not know whether or to what 
extent its inefficiency is to be attributed to die processes of detection and apprehoi- 
sion or to die processes of prosecution. 

**The admmistrative code is to be distinguished from the substantive criminal 
law. It consists, first, of the laws by which what may be called the machinery of 
criminal justice is established, viz., police departments, the agencies of prosecution, 
die cou^ the pei^ and correctional institutions and the other agencies of treatment, 
and dieir jurisdiction and powers defined. It consists, second, of die laws, such as die 
rules of criminal pmedure, practice and evidence, which are designed to govern and 
regulate the agendu ud processes of criminal justice and to instruct ^aals re- 
bdttYior is tiic of the criniinftl 1 aw« 
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neither a complete set of mles for the regulation of the processes 
of criminal justice nor a complete set of instructions for the of- 
ficials charged with the enforcement of the criminal law. The 
gaps in the administrative code have been filled by forms of official 
behavior which have developed in the customary practices of of- 
ficials. Some of these practices are lawful although not prescribed 
by the administrative code others are unlawful.®^ 

Thus, while the administrative code prescribes, it does not 
describe, either the processes or the institutions of criminal jus- 
tice as they exist in fact. As the result of the generality and in- 
completeness of the administrative code and of differences in the 
organization, personnel and equipment of the institutions by 
which the processes of criminal justice are executed, varieties of 
these processes are to be discovered in different jurisdictions and 
even in the same jurisdiction at different times and places. If 
we would know what are the characteristics of the institutions of 
criminal justice or how the criminal law is administered by them, 
we must go beyond the administrative code and seek empirical 
knowledge. We must observe these institutions as they are, and 
the criminal law in action. 

We are interested in knowing what the processes and institu- 
tions of criminal justice are in fact, because without such knowl- 
edge we cannot account for the inefficiency of criminal justice. 
The processes of criminal justice are the means by which we seek 
to attain the ends of criminal justice. The problem of increasing 
the efficiency of the administration of the criminal law is, there- 
fore, the problem of the better adaptation of these processes to 
their ends. But in order to increase their efficiency, we must know 
the causes of their inefficiency. We must seek these causes in the 
nature of existing processes, the character of the organization, per- 
sonnel and equipment of the institutions by which they are ad- 

BSSuch, for example, as the practices of the police m criminal investigations, of 
prosecutors in the preparation of their cases for trial, and of prison vraurdens in tite 
administration of penal institutions; the acceptance by prosecutors of pleas of guilty 
to less serious offenses than those charged; and the choice by police and prosecutors 
of the parts of the behavior content of the cnminal law which they will endeavor to 
enforce. 

B^Snch, for mcample, as ce^n forms of the third degree, unreasonable s earches 
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ministered, and in those factors in the environments in which 
these institutions exist, which may influence the manner in which 
they function, such as social attitudes and the pressure of political 
and criminal organizations. 

It is clear that the major theoretical problems growing out of 
the administration of the criminal law are questions as to the con- 
tent of the administrative code, as to the characteristics of ihe 
institutions of criminal justice and of the social milieus in which 
they exist, and as to the characteristics and efficiency of the pro- 
cesses of criminal justice. 

Section 6. The Problems of the Criminal Law. 

All of the problems which we have been discussing have their 
roots, as we have said, in the criminal law, and many of them may 
be said to be problems of the criminal law. 

The theoretical problems of the criminal law are of two sorts. 
They consist, in the first place, of such questions as what should 
be the ultimate end of the criminal law, what behavior should be 
made criminal, how criminals should be treated. Th^ consist, 
in the second place, of such questions as what have been and what 
are the ultimate ends of the criminal law, what behavior has been 
and is made criminal, how criminals have been treated and how 
thqy are treated. The first group of questions is answered in 
terms of an examination of the criminal law in the light of the 
rational sciences of ethics and politics. The second group of ques- 
tions is answered by a study of the criminal law itself. This study 
may take the form either of a history of the criminal law, or of a 
comparative analysis of the criminal codes of various countries, or 
of a science of the subject matter of the criminal law. A science 
of the criminal law would, of course, be a rational and not an 
empirical science. We shall subsequently distinguish between 
rational and empirical sciences; it is here sufficient to point out 
that the law, of which the criminal law is only one branch, is the 
kind of subject matter which is capable of rational study. Whereas 
theoretical questions about the administration of the criminal 
law can be answered in terms of empirical knowledge, theoretical 
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questions about the nature and content of the criminal law must 
be answered by rational knowledge. 

The practical problems of the criminal law are the problems 
which its various practitioners must solve, the problems of the 
legislator, the judge and the lawyer. As we shall see, a rational 
solution of these practical problems depends upon knowledge 
which answers the theoretical questions above enumerated. We 
shall be primarily concerned with the legislator’s problems, such 
as what behavior shall be made criminal and how criminals shall 
be treated; and secondarily with the questions which the judge 
must answer in order to decide particular cases. 
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CRIMINOLOGY 


Chapter IV 

THE CONDITIONS OF A SCIENCE OF CRIMINOLOGY 

Section 1. An Evaluation of the Results of Criminological Research. 

In order to evaluate the results of criminological re- 
searcli, it is necessary to indicate the boundaries of the field of 
inquiry which we shall treat as criminology. Criminology can 
be said to be the study of the phenomena of crime and of related 
phenomena. Such a statement, however, is too indefinitely broad ; 
it can be made to include much or little, according as different 
criteria are employed for judging the relatedness of various 
phenomena to crime. We shall therefore find it more useful to 
define criminology by undertaking a brief summary of the kinds 
of knowledge to be found in the literature of criminology. 

(1) Criminologists have given us knowledge of criminal activi- 
ties and organizations. This knowledge has taken the form of nar- 
rative reports of the activities of individuals or groups of indivi- 
duals. In its narrative form it resembles the kind of knowledge 
to be found in biographies. It is important to note here that 
this knowledge is never quantitative. Narrative reports of the 
activities of various individual criminals or criminal groups can 
be compiled only in the sense that they can be summarized. Such 
a summary will, for example, describe the characteristics of 
gangs, the ways in which th^ are formed, and the character of 
their activities. 

(2) Criminologists have given us knowledge of the character- 
istics of individual criminals. This knowledge has taken one of 
two forms. It is either non-quantitative or quantitative. In its 
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non-quantitative form, it consists in the report of individual case 
histories and in the summary of them by some type of diagnostic 
characterization. Non-quantitative studies of criminal natures 
are distinguishable from non-quantitative narrative accounts of 
the activities of criminals only in so far as they result in attempts 
to classify criminals with respect to one or more characteristics 
which they are somehow found to possess. In its quantitative 
form, this knowledge tells us how many criminals of given groups 
possess a certain trait, or the degree to which a given trait is found 
to be present in some sampling of the criminal population. The 
trait in question may be such that its presence or absence can be 
noted, and the number of instances in which it is present counted. 
On the other hand, the trait may be such that the degree to which 
it is present can be measured. In both cases this kind of knowl- 
edge gives us a quantitatively expressed description either of some 
individual criminal or of some definite aggregate of criminals. 

(3) Criminologists have given us knowledge of the environ- 
ments from which criminals come This knowledge is also either 
non-quantitative or quantitative in form. In its non-quantitative 
form, it consists in the characterization of the environmental back- 
grounds of criminals. The materials for such studies are found in 
the case histories of individuals, just as materials for the non- 
quantitative description and classification of criminals are found 
in their case histories. Different types of environmental back- 
ground can be classified according as they possess different traits 
or are constituted by different elements. In its quantitative form, 
this knowledge either states the number of criminals who are 
found to have a certain environmental background or measures the 
degree to which a certain type of environmental background is a 
co mm on element in the biographies of a group of criminals. Just 
as in the case of the quantitative study of criminal characteris- 
tics, criminal environments can be counted according as they 
possess or do not possess a certain trait, or the degree to which a 
certain trait is found to be present in an environment can be 
measured. In both cases this knowledge gives us quantitative de- 
scriptions of the environments of criminals. 
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(4) Criminologists have given us knowledge of the ways in 
which criminals are treated, of the procedures by which they are 
apprehended, detained, prosecuted, tried and treated subsequent 
to conviction. Knowledge of the treatment of a criminal is of 
course knowledge of the criminal’s environment. This knowledge 
is also found in non-quantitative and quantitative forms. In its 
non-qnantitative form, it consists in a description of the various 
institutions and procedures which constitute both the official and 
the non-official techniques and devices of society for coping with 
the phenomena of crime. These institutions and procedures can 
be classified by reference to the characteristics which they are 
found to possess. In its quantitative form, this knowledge gives 
either the number of institutions or procedures of various types 
or the number of individuals who are treated by, or in some way 
come into contact with, these institutions or procedures, or it 
measures the degree to which a given institution or a given pro- 
cedure possesses a certain trait. This quantitative study of meth- 
ods of both pre-conviction and post-conviction treatment, and of 
both official and non-official treatment, is a special case of the 
quantitative study of the environmental background of criminals. 

We shall report the content of much of this knowledge in great 
detail in three subsequent chapters. For the present we are in- 
terested in evaluating the field of knowledge which we have just 
summarized. 

For convenience we shall arbitrarily call this body of knowl- 
edge ‘criminology’. 

In the light of the foregoing discussion, it can be said that 
criminology consists of information about the activities and na- 
tures of criminals, their environments, and the ways in which 
they are officially and unofficially treated by social agents and 
agencies. In any case the information is either quantitative or 
non-quantitative. A body of knowledge as knowledge is evaluated 
with respect to its validity and to its significance.^ We shall con- 
sider the questions of validity and significance separately. 
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It is difficult to estiinate the yalidity of non-quantitatiTe in- 
formation. Its accuracy and reliability can be estimated, but only 
crudely, by reference to the intellectual competence and veracity 
of the reporter or by reference to his documents and other ma- 
terial. The problem of estimating the validity of narrative ac- 
counts of criminal activity is like the problem of estimating the 
validity of any historical narrative. The reliability of descrip- 
tions and characterizations of criminals or their environments or 
treatment is similarly difficult to estimate, particularly if differ- 
ent reports disagree about matters with which they purport to ho 
commonly concerned. The difficulty is increased in those cases 
in which the characterization of an individual is based upon some 
scheme of diagnosis, particularly if there is obvious disagreement 
among diagnosticians in the same field. 

The validity of quantitatively expressed information is more 
easily tested. Ideally it should be possible to repeat the observa- 
tions or the measurements and in this way to check the reliability 
of any numerical statement. When for one reason or another 
this kind of check is not possible, it is at least possible critically 
to examine the method of the research and its statistical tech- 
nique, and in this way to estimate the validity of the findings, al- 
though less precisely. 

We shall in subsequent chapters undertake a critical examina- 
tion of criminological researches with a view to estimating their 
validity. Suffice it to say here, first, that the validity of non- 
quantitative information is so indefinite as to render it untrust- 
worthy for either scientific or practical purposes, and, second, 
that the validity of quantitative information varies from an ex- 
treme of clear invalidity to an extreme of valid knowledge, suffi- 
ciently accurate and reliable for either scientific or practical use.* 

The significance of a body of knowledge varies independently 
of its validity. We can therefore assume that the knowledge we 

•The degree of reliability and accuracy required is hot absolute. It is always 
relative to ffie nature of the particular investigation, its problems and mediods. There 
are ways of determining the coefficient of irreducible error and the standards of pre- 
cision and uniformity 1^ which to judge tiie validity of the data in a given piece of 
research. We must not be understood as saying that untrustworthy mformatioa is 
tueless for practical purposes. It may be used but die user takes die risk. 
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are considering is valid, and ask what is its significance. The 
significance of a body of knowledge can be most clearly seen in 
terms of the questions which it can be used to answer, and the 
significance of those questions in terms of other theoretical or 
practical problems to which they are related. 

The information which criminological research has given us 
can, of course, be considered as having been obtained for its own 
sake. Thus considered, its significance is revealed by the following 
questions : 

1. What are the various ways in which individuals perpetrate 
crimes? 

2. What are the characteristics of the criminals who have 
been observed? 

3. From what kinds of environments do these criminals come? 

4. What are the various ways in which society, officially and 
unofficially, treats individuals suspected or convicted of 
crime? 

Whatever its validity, the significance of the knowledge result- 
ing from criminological research is, at least, its capacity to answer 
these four questions. One can then ask what is the significance 
of these questions? The answer must be given in terms either of 
further questions to be answered or of practical problems to be 
solved. 

The further questions in which the criminologist is admittedly 
interested, and for the sake of which much of this information has 
been gathered, are questions about the causes of criminal behavior. 
Questions of this sort constitute a problem of etiology. The fur- 
ther significance of the knowledge gained by criminological re- 
search can therefore be determined by examining this knowledge 
for its ability to solve the etiological problem. The solution is 
necessarily prerequisite to any attempt to prevent or control the 
phenomena of crime.* It is important to see that one cannot pass 

■By attempts to prevent and control crune we mean undertakings comparable to 
engineeritw. Technology in the field of social phenomena depends upon etiology just 
as in fields of physical and biolofiical idienomena. It is of course understood that 
attempts to prevent and control crime can be made in the absence of an etiology, but 
they can be no more than trial and error gropings. 
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directly from knowledge which merely answers the first four ques- 
tions, but fails to solve the etiological problem, to a solution of the 
basic practical problem of crime. The practical significance of 
criminological research therefore turns upon its significance in 
relation to the etiological problem. We must therefore formulate 
this problem. 

We have distinguished in an earlier chapter between poten- 
tial and actual criminals. All the members of a given society are 
at any time either potential or actual criminals. In terms of this 
distinction we can ask: (1) Why do some potential criminals 
become actual criminals? (2) Why do not all potential cr im i nals 
become actual criminals? These two phrasings of the same ques- 
tion call attention to factors which operate either positively or 
negatively with respect to the occurrence of criminal behavior. 
Stated more generally, the etiological question is what are the 
factors relevant to the occurrence of criminal behavior. 

But this formulation is not sufificiently analytical to indicate 
the precise nature of the problem of causation or to indicate the 
kind of knowledge which is required in order to solve this prob- 
lem. The word ‘cause’ has had many meanings in the long his- 
tory of its usage by philosophers and scientists.* It has become a 
word of common speech and its common usage is a confused and 
debased vulgarization of its philosophical connotations. 

It is important here to determine the precise meaning of the 
word ‘cause’ as used by empirical scientists. We are not asking 
what the word ‘cause’ really means. We are simply concerned to 
know what an empirical scientist means when he formulates a 
causal problem. The way in which he formulates a causal prob- 
lem gives us his meaning. When he is seeking causes, the empirical 
scientist is seeking to find the precise nature of the relation of 
dependence which obtains between a given item on the one hand 

♦In his analysis of causation Aristotle considers 'cause’ as one of the fundamental 
netaphysical concepts, but the meaning there developed must be distin^shed from 
he one attached to ‘cause’ m the empirical sciences Thus, the sense m which the 
Timinal law is said to be the jormal cause of c 
ause which Aristotle distinguv 
the efficient John Stuart Mill is 
by ‘efficient cause’ with the t" 
empirical science. 
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and one or more items on the other hand. Interdependent items 
vary with one another, and are called variables. Strictly speak- 
ing, they are co-variables; and the inquiry is always one into the 
precise nature of their co-variation. The distinction between cause 
and effect is made in terms of independent and dependent varia- 
bles.® Every independent variable may, of course, be in turn a 
dependent variable, and what is a dependent variable in one con- 
nection may be an independent variable in another. A proposition 
which formulates some type of co-variation among variables is a 
general proposition, and may be either a correlation or a func- 
tion.® 

We can formulate etiological questions clearly and explicitly 
only when we can propose definite correlations or functions as 
problems to be investigated. When our analysis or our knowledge 
of a given field is such that we possess neither a definite set of 
vsiriables nor any tentative formulations of co-variation, the only 
questions which we can frame are those which indicate that we 
have an interest in etiology. That is the situation in the field of 
criminology. The quantitative and non-quantitative descriptions 
which constitute the information resulting from criminological 
research suggest a large field of factors which may or may not 
be relevant variables in the etiology of crime. But the lack of an 
analysis of this group of factors and the character of the informa- 
tion we have about them, make it impossible to formulate specific 
etiological questions. We can do no more than state the following 
problems : 

1. What is criminality a function of? Criminality is here 
viewed as a dependent variable, and this question may take 
the form : Is criminality a function of x? Is criminality 

Bln conunon usage, a ‘cause’ is always temporally prior to its ‘effect’; but 
‘causes’ and ‘effects’ as co-variables are not related as temporally prior and posterior. 
In medicme the term ‘cause’ is often used m its common sense connotation as a 
temporal antecedent, but this loose usage can always be refined by the formulation 
of uie dependence of variables. 

BBy a correlation we do not mean a statistical coefficient of correlation, udiich 
is a measure of correlation. By a function we do not mean an equation, which is 
merely a special case of a function. 
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a function of some relation of x and y? Is criminality a 
function of some relation of x, y and z? ^ 

2. What is any type of criminality a function of? 

3. What is non-criminality a function of? 

4. What is any type of non-criminality a function of? 

Each of these last three questions can be analyzed in the same 
way as the first one. They differ from the first only with respect 
to what is chosen as the dependent variable. As in the case of the 
first question, we cannot at present attempt a more precise formu- 
lation of these etiological problems. 

The major practical problems of crime are concerned with the 
deterrence of potential criminals and the reformation of actual 
criminals. These problems are special cases of the problem of 
controlling criminal behavior. Deterrence can be conceived in 
terms of the infiuence of the oflBicial treatment of actual criminals 
upon potential criminals; prevention can be conceived in terms 
of all of the various non-offlcial infiuences and official infiuences, 
other than the treatment of actual offenders, which can be brought 
to bear on potential criminals to deter them from becoming actual 
criminals. The practical problems of deterrence, reformation and 
prevention require for their solution knowledge which answers 
etiological questions of the types indicated above. The question 
of the reformative effects of different methods of treatment is an 
etiological question in which one or another method of treatment 
is an independent variable, and recidivism is the dependent varia- 
ble. The question of the deterrent effects of one or another method 
of treatment is an etiological question in which the dependent 
V£iriable is criminality or some type of criminality, and a method 
of treatment is one of the independent variables. 

It should be clearly seen as the result of the foregoing analysis 
of the manner in which empirical scientists formulate questions 

TWe can propose as many questions of this sort as we can think of specific vari- 
ables to substitute for x, for y and for z. To answer any of these questions we are 
required to state the kind of functional dependence which obtams between crime and 
the independent variables and what kmds of relation obtain among the mdependent 
variables tibemselves. 
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of etiology that we are not concerned here with the ‘real causes’ 
of crime, whatever the phrase may mean. Empirical science is 
not fitted to undertake inquiry with respect to ultimates. The 
analysis which is employed in empirical science never goes beyond 
the construction of a set of variables. Empirical knowledge of 
causation is nothing more than knowledge of the relations which 
obtain in a given set of variables. 

We are now prepared to evaluate the usefulness of existing 
knowledge in criminology in solving causal problems. It should 
be remembered that we are, for the time being, assuming that it 
is valid knowledge. If it is not valid it must not be used, even 
though it is usable, in attempts to solve causal problems. 

In the first place, it is clear that the non-quantitative knowl- 
edge, the descriptions, narratives and characterizations which 
criminologists have recorded, has no etiological significance. It 
does not provide evidence relevant to formulae of co-variation. 
Etiological propositions need not be quantitative; the interde- 
pendence of the co-variables may not be a matter of degree, but 
rather an all-or-none type of relation. But whether or not etiol- 
ogical propositions express continuous or discrete functions, 
whether or not dependence is partial or complete, descriptive 
knowledge must consist of observations of instances of precisely 
defined variables in order to possess etiological significance. The 
only value of the non-quantitative information which has been 
collected is its possible su^estiveness, by which we mean its 
power to reveal factors which may or may not, upon examination, 
be capable of sufficiently precise definition to be employed as 
variables. 

In the second place, the quantitative knowledge lacks etiologi- 
cal significance because, as subsequent discussion will reveal, 
the researches yielding this knowledge have not been directed by 
problems formulated in terms of the co-variation of variables. 
The quantitative findings at best measure the correlation of one 
or more factors with criminality, or recidivism, or some type of 
criminality. But these indices of correlation, often expressed by 
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the comparison of averages or percentages,^ neither solve the 
problem of the relation of the various factors inter se nor define 
the functional dependence of criminality upon a set of related 
factors. There is a further reason for the insignificance of the 
statistical products derived from these quantitative data. Almost 
all of the statistical findings, whether averages, percentages or 
coefficients of correlation, are merely statistical descriptions. 

By a statistical description we mean a number which is 
achieved as a result of the application of statistical processes 
to quantitative data, but which is significant only with respect 
to the data in question. A statistical description is always a de- 
scription of some sampling of a universe, and never goes beyond 
that sampling. A statistical conclusion or inference, in contrast, 
is always a statement about the universe from which the sampling 
has been taken. Any contribution to the solution of the problem 
of the causes of crime would have to be at least a statistical infer- 
ence, but in almost no case have the original data permitted, or 
the statistical processes yielded, inferential products. The quanti- 
tative knowledge, therefore, is almost entirely descriptive. 

There is still another way of saying that none of the statistical 
findings derived from the quantitative data yields answers to etio- 
logical questions. The findings themselves show that every factor 
which can be seen to be in some way associated with criminality 
is also associated with non-criminality, and also that criminality 
is found in the absence of every factor with which it is also seen 
to be associated. In other words, what has been found is merely 
additional evidence of what we either knew or could have sus- 
pected, namely, that there is a plurality of related factors in this 
field, and that the solution of etiological questions depends upon 
our ability to isolate and control a plurality of variables. At any 
rate, these statistical findings themselves clearly reveal their own 

®ThM, criminologists have used their quantitative findings to state that such and 
such a percentage of a group of criminals possess a certain trait, or certam degrees 
of a trait, etc. For the most part, only crude averages or percentages are used to 
measure corr^tion; m less tl^ a dozen studies coe£5cients of association or con- 
tingency or tetrachoric r’s have been employed. In the three subsequent chapters in 
which we report and examine most of the quantitative research which criminoloe^ts 
have done, we shall undertake explicitly to criticize the statistical operatkxis ^ch 
iareitigators have performed. 
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inadequacy to answer the etiological question. Their inconclu- 
siyenesB, and hence their insignificance as anything except descrip- 
tive knowledge, is plain. 

We can conclude this section by a brief summary of the main 
points in our evaluation of the results of criminologicEQ research : 

1. The significance of knowledge in this field is purely infor- 
mationaL It cannot answer etiol(^cal questions. 

2. Most of the work has not been directed toward answering 
such questions. It has resulted either in non-quantitative de- 
scriptions and narrations which are useful only in a vague, sug- 
gestive way, or in statistical descriptions. 

3. Not only has this body of information no etiological signifi- 
cance, but it is useless from the point of view of the major prac- 
tical problems of crime, since the control of crime depends upon 
knowledge of its causes.” 

If we use 'scientific knowledge’ arbitrarily to refer to knowl- 
edge which goes beyond mere description, we can conclude our 
analysis thus far with the statement that the work of criminolo- 
gists has not resulted in scientific knowledge of the phenomena of 
crime. We shall therefore attempt to discover why criminological 
research has failed to accomplish that which is of primary prac- 
tical importance. It cannot be because criminologists are not 
interested in the causes of crime, but rather because they have 
been frustrated for one reason or another in their attempts to 
answer etiological questions. In the two following sections of this 
chapter we shall analyze what we think to be the two basic rea- 
sons for the failure of criminology to become a science. The first 
is the inadequate conception or the misconception of the nature 
of science and scientific method which has prevailed among in- 
vestigators in this field. The second is the dependence of scientific 

®We have already pointed out that in the absence of an etiology, trial and error 
attempts to control crime can be made. But unless such efforts are directed as 
experiments whereby to gain knowledge as well as to control crime, our successes 
and failures must remam unintelligible to us, and our future practice will be unintelli- 
gent Diseases may be prevented and cured without knowledge of their causes, but 
unless we know tlw etiology of the therapeutic process itself, 'empirical medidne’ 
is blind and precarious. 
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work in criminology upon the development of psychology and the 
social sciences as empirical sciences. In the course of the discus- 
sion of these two points, aspects of the foregoing analysis which 
have been touched only lightly will be treated in greater detail, 
particularly the nature of science and scientific method. 

Section 2. The Requirements of Scientific Work in Criminology. 

The failure of researches in criminology to achieve knowledge 
which affords significant answers to questions of etiology can be 
considered as a failure only if the aim of criminological research 
has been to achieve knowledge of the causes of crime. There can 
be no question that this aim has dominated almost all crimin- 
ological investigation, although much of the work, which is 
merely exploratory and is content with recording more or less 
valid observations, pays no more than lip service to this avowed 
aim. Even the best work is inadequately conceived and executed 
from the point of view of etiology. In order to solve the problem 
of causes, criminologists should have undertaken to construct a 
science of the phenomena of crime. 

To understand this criticism of criminological research it is 
necessary to state briefiy the essential distinction between scien- 
tific knowledge and other kinds of knowledge. We are here con- 
cerned, of course, exclusively with the type of knowledge which 
can be obtained by the methods of empirical science. By scien- 
tific knowledge we therefore mean empirical scientific knowledge. 
We shall first consider the nature of an item of scientific knowl- 
edge and then proceed to the characteristics of a science, as that 
which is composed in a certain way of items of knowledge of this 
sort.^® 


^*’The following brief exposition of the nature of empirical science and scientific 
method can do no more than to select a few traits of scientific Imowledge. These 
traits constitute the minimum essentials which sufiice to disting^sh scientific from 
other kmds of knowledge, and determine the requirements whi^ cnmmological re- 
search must satisfy m order to be scientific For a fuller discussion of the nature 
of empirical science and its methodology the reader is referred to £. Cassirer, 
Substance and Function, H Pomcar6, The Foundations of Science, C I Lewis, 
Mind and the World-Order, M R. Cohen, Reason and Nature, C D Broad, Scien- 
tific Thought, A D Ritchie, Scientific Method, N R. Campbell, Measurement and 
Calculation, H Jeffrgrs, Scientific Inference, J. Rueff, From the Physical to the 
Social Sciences; V F. Lenzen, Physical Theory; J. M. Keynes, A Treatise on 
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What we have called information or descriptive knowledge, 
whether non-qnantitative or quantitative, whether it consists of 
narratives or characterizations, always has a limited reference to 
particular things or events or to definite aggregates of particular 
things or events. It is the kind of knowledge out of which his- 
tories and biographies are constructed. It is also indispensable 
in the development of a science, hut hy itself it is not sufficient, 
A proposition of scientific knowledge, in contrast to propositions 
of descriptive knowledge, never has a restricted reference to par- 
ticular things or definite aggregates of particular things. A sci- 
entific proposition is always a general proposition. It always 
states more than can ever be observed ; it is a generalization which 
goes beyond the evidence which has been or can be gathered. 
While it goes beyond the evidence, it must always rest upon 
definite evidence in a definite way. Both of these traits are essen- 
tial to the nature of a scientific proposition: first, that it have 
generality in the sense of going beyond the evidence, and second, 
that it have a determinate validity^^ in the sense that it rests in 
a definite way upon the evidence. 

It can now be seen that a proposition expressing a statistical 
inference has some of the traits of a scientific proposition, whereas 
a proposition expressing a statistical description has not. This 
can be illustrated simply as follows : Suppose one were to take a 
sampling of the criminal population and measure the intelligence 


ProbaMtiy, Aristotle, The Organon Different points m our brief exposition are 
adequately discussed in me or another of the foregouig treatises. While these works 
differ on many details mter se, they represent a common analysis m the mam; the 
essential traits of saentiiic knowledge and saentific method are not matters of dispute 
or opmion. It is important to recognize this. We are not offermg here our ‘opmion’ 
about the nature of science; the nature of science is not a subject about which there 
are ‘(pinions’. The reader who would disagree with any thesis advanced in the 
subsequent analysis must demonstrate its error, he cannot dismiss it m favor of some 
other ‘opmion’ which he prefers to hold It will be noted that we have omitted 
reference to J S. Mill’s discussion of scientific method in his System of Logic. 
He is the source of the confusions which, as we shall later pomt out, have become 
current m the social sciences. For criticisms of Mill see W. Whewell, The Philosophy 
of the Inductive Sciences and W S Jevons, The Principles of Science. 

i^By the validity of a proposition is meant its modality or truth-value^ truth, 
hilseho^ or some degree of probability. This use of ‘validity’ must be distmguished 
from our previous use of the word to designate the value of observations, their 
reliability and accuracy. It should be noted that in so far as a general proposition 
rests upon evidence, its validity, in the sense of its modality, is determined by the 
validity of the evidence, in the sense of its accuracy and reliability. 



THE CONDITIONS OF A SQENCE OF CRIMINOLOGY 57 


of the individuals in that sampling. The proposition which states 
the quantity of intelligence possessed by each individual in that 
sampling is, of course, a descriptive proposition. But in the same 
way the proposition which states the average intelligence of the 
group is a descriptive proposition of the kind which we have 
already called a statistical description. The sampling which we 
have chosen is some definite group of particular individuals. The 
number which states the average intelligence of that group is ob- 
tained by the simplest of statistical processes and differs from 
the numbers which express the measure of intelligence of each 
individual in the group by reason of the fact that it is obtained 
by a process of calculation from numbers which have been ob- 
tained by a process of observation and measurement. The aver- 
age, taken without further qualifications, must be restricted in 
its reference to the group which has been measured. 

Now suppose that the sampling of the criminal population 
which we have chosen satisfies the logical requirements of fair- 
ness, homogeneity and size; let us further suppose that the indi- 
vidual measures of intelligence are reliable and accurate as meas- 
urements, and that intelligence appears to have a normal distri- 
bution. Further statistical techniques can now be used to make 
the generalization which is called a statistical inference. Tliis 
generalization will state, not what the average intelligence of a 
particular aggregate of criminals is, but an approximation of the 
true average of intelligence of the criminal population from which 
they come. This generalization exhibits two traits possessed by 
any scientific proposition. It goes beyond empirical evidence 
obtained by observation and measurement; its validity can be 
determined by reference to that evidence. But the proposition 
expressing a statistical inference is not a scientific proposition. 
It lacks one other trait, namely, it does not express a relation of 
variables. 

A variable is any term which does not refer to particular 
things, that is, individuals or definite aggregates of individuals. 
Words which refer to classes, or which are names for universal 
characteristics whether they be viewed as qualities or quantities. 



58 THE CONDITIONS OF A SQENCE OF CRIMINOLOGY 


are variable symbols. In this sense a definition is a scientific 
proposition since none of the terms in a definition refer to indi- 
vidual things; they are all variables, and the definition formu- 
lates the relation which obtains among them. Similarly alge- 
braic equations and functions** are scientific propositions when 
meanings are assigned their constituent symbols by reference to 
the defined terms of a science. There are many different types 
of scientific propositions but they all possess, as essential to their 
nature, the three traits which have thus far been pointed out, 
namely, (1) generality in the sense of going beyond the evidence, 
(2) determinate validity in the sense of resting upon definite evi 
dence, and (3) the formal character of the general proposition as 
a relation of variables. Scientific propositions differ in type ac- 
cording to the type of ‘correlator’ employed.** These traits are 
so clear and unambiguous that it is impossible to confuse a scien- 
tific proposition with one which reports information or descrip- 
tive knowledge. Our subsequent survey of criminological re- 
searches will substantiate the statement that the body of knowl- 
edge called criminology does not contain a single scientific propo- 
sition ; at its best it has achieved indices of correlation which are 
statistical descriptions of doubtful validity. 

It is important for our purposes to distinguish scientific knowl- 
edge, not only from descriptive knowledge, but from two other 
kinds of knowledge as well. The literature of criminology does 
contain general propositions, in addition to descriptions. These 
general propositions, however, are not scientific propositions for 

function can be defined as follows* If two or more variables are so related 
that to any given set of values, comprising one and but one value for each of the 
variables except one of them, there corresponds at least one value of the latter 
variable, each of the variables is said to be a functio) ' ^ 

Keyser, The nature of the doctrinal function and its r 
41 Yale Law Journal, 716 ) 

iBExamples of different kinds of scientific proposit 
Physics, Galileo’s Two New Sctences, Newton’s Pritu^yiu mutnemutnu aim wyncs, 
Morgan’s Theory of the Gene, Lenzen’s Physical Theory, and any college text-book 
of physics, chemistiy, botany, physiology, etc. Scientific propositions can always be 
distinguished from knowledge which is called ‘scientific’, but which is merely de- 
scriptive and which differs from common sense description only by virtue of greater 
accuracy and reliability. The literature of the “biolcgical sciences’ will be found to 
contain few scientific propositions in contrast to the great bulk of descriptive knowl- 
edge which it contains. 
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two reasons. In the first place, they do not rest upon definite 
evidence by reference to which their validity can be determined. 
In the second place, they are isolated generalizations, whereas we 
shall see that a fourth characteristic of a scientific proposition 
is that it is a member of a set of propositions. We shall return 
to this fourth trait later. 

The non-scientific generalizations to be found in the literature 
of criminology are of two sorts. They are either generaliza- 
tions based upon common experience or generalizations based 
upon individual experience. For purposes of discussion we shall 
call the former ‘common sense generalizations’, and the latter 
‘opinions’, realizing that we are using these words somewhat arbi- 
trarily. The difference between common sense generalizations 
and opinions is that the former are generally recognized as hav- 
ing a high probability because of the common experience upon 
which they are based, whereas the latter are not so recognized. 
The line dividing opinions from common sense generalizations is 
a vague one. It might be difficult to classify some of the general 
propositions to be found in the literature of criminology under 
one or the other head, but the line between common sense general- 
izations and opinions, on the one hand, and scientific propositions, 
on the other, is a precise and sharp one. There is no difficulty 
at all in seeing that the general propositions to be found in the 
literature of criminology are either opinions or common sense 
generalizations, but not scientific propositions. 

Let us now turn to the fourth trait of scientific propositions, 
a trait possessed by them but not by opinions and common sense 
generalizations. A scientific proposition is always a proposi- 
tion in a science and a science never consists of a single proposi- 
tion; a scientific proposition is one of a set of propositions. It 
stands in certain definite relations to other members of this set. 
The terms of scientific propositions are variables. A set of scien- 
tific propositions, to be a set, must consist of propositions which 
have common variables; that is, each proposition in the set must 
contciin at least one variable which is to be found in some other 
proposition in the set. This trait of a scientific proposition, that 
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it belongs to a set of propositions, is called its compendency. More 
properly speaking, it is the set of propositions which is compend- 
ent, but any proposition in the set may be said to be compendent 
with the others. Opinions and common sense generalizations are 
never found organized in compendent sets of propositions. They 
are always either isolated generalizations or members of indefinite 
aggr^ates of generalizations. 

The foregoing discussion of the traits of a scientific proposi- 
tion enables us now to state very simply the characteristics of a 
science and to distinguish an empirical science from a rational 
science. This distinction is important because (1) it helps to 
make plain the nature of empirical science, and (2) it is neces- 
sary to distinguish criminology from the study of criminal law 
which, as a science, would be a rational rather than an empirical 
science. 

A science must always have a subject matter and this subject 
matter must always be capable of differentiation from the subject 
matters of other sciences. The unity of the subject matter of a 
science is expressed by the compendency of its terms or variables. 
The differentiation of one science from another is accomplished 
by our ability to distinguish clearly between sets of compendent 
terms or variables. A science will be dependent upon or inde- 
pendent of other sciences, according as they have or do not have 
common terms. In the following section of this chapter we shall 
consider whether criminology would as a science be a dependent 
or an independent science. 

A science can be viewed either with respect to the relation of 
its terms or the relation of its constituent propositions. What 
we are here calling the terms or variables to be found in the 
propositions of a science are often called the concepts of that 
science. A concept is nothing more than a variable. The relation 
of the concepts of a science is a structure which is exhibited in 
the propositions of that science. When the propositions of a 
science are considered solely with reference to the conceptual 
structure which they exhibit, they can be said to constitute a 
theory or an analysis. These two words can be used interchange- 
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ably. A theory is a set of compendent propositions which, by 
exhibiting the conceptual structure of a science, presents an 
analysis of the subject matter of that science. In any field of 
investigation the absence of a set of compendent general proposi- 
tions must, therefore, mean the absence, not only of a science, but 
of a theory or an analysis of that subject matter. There is no 
theory or analysis to be found in the literature of criminology. 

A set of general propositions may be not only compendent but 
systematic. A set of propositions forms a system when they are 
ordered in a certain way with respect to one another. If the 
validity of some of the propositions in the set can be seen to rest 
upon the validity of others, and if the validity of all the proposi- 
tions in the set can be seen to rest upon the validity of a small 
number of propositions outside of the set, the propositions are 
systematically ordered When they are thus ordered they are said 
to constitute a rational science. The propositions which lie out- 
side the given set, and upon which the validity of the propositions 
in the set can be seen to depend, can be called the rational base 
of the set of propositions. This rational base is itself a set of 
general propositions consisting of what are commonly called defi- 
nitions, axioms and postulates. A rational science is therefore 
one in which the propositions of the base can be used to demon- 
strate the propositions of the dependent set which are called 
theorems. The various geometries, theology, and what is called 
rational mechanics, are examples of rational sciences of independ- 
ent subject matters. 

An empirical science of any subject matter can be distin- 
guished from a rational science by the fact that the validity of 
its constituent propositions rests upon an empirical, as opposed 
to a rational, base. It is as the result of this fact that the propo- 
sitions of empirical science are merely compendent ; they are not 
systematic. Each of the theorems of an empirical science has a 
validity which is determined by reference to empirical evidence 
resulting from observation and measurement. It ceases to be a 
theorem of empirical science when its validity can be determined” 
by reference to other general propositions in that science and 
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without regard to empirical evidence. It should be noted that 
we have called the propositions of an empirical science theorems 
just as we called the demonstrated propositions of a rational sci- 
ence, theorems; they are theorems in the sense, first, that they 
are propositions in a theory by virtue of their trait of compend- 
ency; and, second, that they are propositions whose validity is 
determined by a process of proof. 

The difference between the theorems of an empirical science 
and those of a rational science can be stated in terms of the dis- 
tinction between induction and deduction. A general proposition 
is said to be deductively proved when its validity is established 
in terms of other general propositions and only in terms of other 
general propositions. A general proposition is said to be induc- 
tively proved when its validity is established in terms of descrip- 
tive propositions as well as of general propositions. Inductive 
proof always involves some general propositions but never only 
general propositions. Descriptive propositions which are employed 
in inductive proof report our knowledge of the empirical evidence 
relevant to the general proposition which is the theorem. 

There is one further distinction to be made between the propo- 
sitions of an empirical and those of a rational science. We have 
said that empirical scientific propositions always go beyond the 
evidence. This trait expresses itself in the fact that inductive proof 
of an empirical scientific proposition never results in the estab- 
lishment of the general proposition as more than probable. The 
validity of an empirical scientific proposition is therefore always 
some degree of probability. By deductive proof, on the other 
hand, the propositions of a rational science are established as 
true, and never as probable. Whenever a general proposition 
can be established as true it ceases to be a proposition of em- 
pirical science. 

Whereas the difference between the nature of an empirical 
science and the nature of a rational science is perfectly clear, a 
given science may exhibit some of the traits of empirical science 
and some of the traits of rational science. At some stage in its 
development, definitions and postulates may be made and some 
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of its theorems may be deductively established therefrom, whereas 
other theorems may still rest upon an empirical base. In other 
words, sciences can be found in all degrees of organization, rang- 
ing from the purely empirical science to the purely rational sci- 
ence. Furthermore, it is possible to have both an empirical and 
a rational science of the same subject matter. In some cases, the 
same propositions may occur as theorems in both an empirical 
and a rational science. The best examples of this are the proposi- 
tions of geometry which in one connection are the deductively 
established theorems of a rational science, and in another connec- 
tion are viewed as propositions in physical geometry, and, hence, 
as capable of being verified in terms of observations and measure- 
ments. As propositions of empirical science, resting upon an 
empirical base, they are established as probable propositions. 

Having considered the nature of empirical science, we now 
turn to a consideration of scientific method. Empirical scientific 
method is both too complex and too various in its manifestations 
to be adequately described in this book, but it is jKwsible to state 
the minimum requirements which must be satisfied by investiga- 
tions which seek scientific knowledge. The failure of crimino- 
logical researches in this respect will be seen in part to depend 
upon the failure of the investigations in this field to satisfy these 
minimum requirements. It will be apparent that the minimum 
requirements we are about to state follow directly from the traits 
of an empirical science and of its constituent propositions. 

The distinguishing feature of an empirical science is, as we 
have seen, the empirical base upon which it rests. This empirical 
base consists of descriptive propositions of one type or another 
which record the evidence obtained by observation and measure- 
ment. The first requirement to be satisfied by research which 
seeks scientific knowledge is, therefore, that it shall employ tech- 
niques of observation and measurement designed to obtain data 
in terms of which a general proposition can be inductively estab- 
lished as possessing a definite degree of probability. This require- 

i<For a fuller discussion of these gradations, see C J. Keyser, Thinking About 
Thinking and R. D. Carmichael, The Look of Discovery. 
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ment is a complicated one; it inyolves criteria of relevancy; it 
involves the intricacies of inductive proof and the subtleties of 
a calculus of probabilities. These matters cannot be gone into 
here. It must suffice for our present purpose to emphasize 
one aspect of this first requirement, namely, that what is properly 
scientific research cannot be executed in the absence of a general 
proposition to be proved inductively. It is to be noted that we 
are not using ‘induction’ here as the name for a process of dis- 
covery, but rather as the name for a process of proof. 

This first requirement can be summarized very simply. Scien- 
tific research must be directed by a problem; a problem is always 
formulated in terms of a proposition in question and this propo- 
sition is appropriately called a problematic proposition. All the 
theorems of an empirical science are problematic propositions in 
the sense that they have been or are to be submitted to the test 
of empirical evidence. Since scientific research cannot be accom- 
plished in the absence of a problem, and a problem cannot be 
formulated except in terms of problematic propositions, and since 
a problematic proposition is always a theorem and, as such, a 
constituent proposition in a theory or analysis, it follows that 
scientific research in any field cannot be accomplished in the 
absence of a theory or analysis of the subject matter of that field. 

It is necessary to distinguish between exploratory and directed 
research. What we have called scientific research is always di- 
rected. Exploratory research may be a necessary preliminary to 
scientific research. Exploratory investigations can, of course, 
result only in descriptive knowledge, either quantitative or non- 
quantitative. The usefulness of exploratory work as a prelimi- 
nary to scientific work depends, of course, upon the suggestive- 
ness of the descriptive knowledge which it achieves. The word 
‘induction’ is often used to mean the psychological act by which 
we generalize from experience. What we have here called the 
suggestiveness of descriptive knowledge is its power to produce 
inductions in this sense.^® It must be obvious that a theory can- 

iBInducbotu, in thi# sense, must be distmguished from inductive proof and from 
mtuitive mductions as delink by Aristotle. Inductions in this sense are guesses 
or hunches. 
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not result solely from inductions suggested by descriptive knowl- 
edge. These inductive generalizations may provide some of the 
materials out of which a theory is constructed, but the construc- 
tion of a theory is a rational process which transforms the mate- 
rials it uses. 

A science cannot come into existence in a given field until a 
theory or an analysis has been constructed. Prior to the existence 
of a theory it is impossible for scientific research to be done. This 
does not mean that exploratory researches prior to the existence 
of a theory are not useful, but merely that they are essentially 
different from scientific researches which occur after a theory 
exists. It also means that exploratory research cannot by itself 
create a science; at the most the descriptive knowledge and the 
isolated generalizations which exploratory research produces pro- 
vide the raw materials which may be more or less useful in the 
making of an analysis and in the development of a compendent 
set of general propositions to be tested by scientific research. A 
science grows both by the development of its theory and by im- 
provements in its techniques for gaining evidence, hut a, science 
must first exist before it can grow. 

This first requirement of scientific method explains the insig- 
nificance of the descriptive knowledge which has resulted from 
criminological investigations. In the absence of a theory or an 
analysis it could not be otherwise. The etiological problems which 
we formulated in the preceding section are too loosely stated to 
be capable of directing scientific research. Our inability to formu- 
late problematic propositions with respect to the etiology of crime 
is the inevitable consequence of the non-existence of a theory or 
an analysis. The literature of criminology clearly illustrates the 
impossihility of scientific research in the absence of a theory. 
That the body of knowledge which has so far been collected con- 
sists of nothing more than descriptions of one sort or another, 
descriptions which cannot be significantly employed to answer 
even the loosest etiological questions, is a state of affairs which 
could have been predicted from an examination of the methods 
of research. 
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The first characteristic of empirical scientific method is, then, 
that the data it obtains are significant with respect to a scientific 
proposition. By significance we mean relevancy to the general 
proposition and ability to aid in the determination of its prob- 
ability. A second requirement is closely related to the first one. 
The data of research must not only be significant but reliable and 
accurate. By reliability we mean what is sometimes called 
objectivity, namely, that the same data can be obtained by other 
investigators at other times and places if certain conditions are 
capable of being reproduced. By accuracy we mean a degree of 
precision relative to the needs of the given problem. There is 
no absolute standard of accuracy of data.^‘ 

What is to be observed or measured must be clearly defined 
before observation or measurement can be undertaken, if one 
desires to obtain reliable and accurate data. If the data are 
gained by means of measuring instruments, the definition is 
made in terms of an analysis of the measuring instrument. If the 
data are obtained by what can be called direct observation (obser- 
vation unaided by instruments), the definition required is the 
definition of a concept. 

This second requirement makes clear that scientific observa- 
tion is different from the ordinary observations of men in the 
course of their daily lives. The latter are observations made in 
terms of the concepts to be found in our common sense knowledge 
of the world about us. It is in terms of these concepts that we 
perceive chairs, houses, trees and oceans. Scientific observa- 
tion is observation made in terms of the concepts of science; it 
must not be made in terms of the concepts of common sense 
knowledge. In short, the existence of a theory or conceptual 
analysis is the prerequisite to the necessary trait of reliability 
and accuracy of scientific observation, just as the existence of a 
theory, the existence of problematic propositions to be proved, 
is a necessary prerequisite to the significance of the data obtained 
by observation. 

i*Thus, in Dne case it mav be necessary to carry measurements and calculations 
out to tbrM or four decimal places, while m another case rougher approximations will 
snfi^ 
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A third trait of scientific method is the development of the 
data of observation by processes of inference. These processes 
are interpretations of the data in terms of theoretical formulae. 
Not all the evidence which is needed in order to determine the 
probability of problematic propositions can be achieved by obser- 
vation; much of it must be gotten by inference, inference which 
develops the implications of the data of observation. If the 
observational data are quantitative, the processes of inference are 
always calculations which are either statistical, in the strict sense, 
or mathematical. But these calculations are never purely statisti- 
cal or mathematical, for they must be guided by the meanings of 
the terms, the meanings assigned to the variables being employed. 
In other words, the inferential processes involved in scientific 
method are also dependent upon some theory or analysis. 

We can now summarize the foregoing discussion of scientific 
method. The evidence upon which the probabilities of the 
theorems of empirical science rest, consists of data of observation 
and products of inference from these data. The data of observa- 
tion must be reliable, accurate and significant in order to justify 
and permit inferential development. The products of inference 
must be not only the valid results of calculation, but significant 
as well. We have seen that the validity and the significance of 
the data of observation and the products of inference depend 
upon the body of concepts which, as related to one another, con- 
stitute a theory or an analysis of the field of phenomena under 
investigation. The proper cooperation of theoretical analysis, 
observation and inference is the essential trait of empirical scien- 
tific method. To restrict the use of the term scientific to such 
research as manifests the cooperation of these three processes 
is merely to hold that no research is properly called scientific 
unless it succeed in determining the probability of a scientific 
proposition. This use of the term scientific does not deny or 
ignore the usefulness of exploratory investigations ; it merely indi- 
cates the limits of that usefulness. We have already seen what 
that limit is in the case of criminology. 
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The foregoing discnsaion also makes clear the distinction 
between what can be called the findings of research and its con- 
clnsions. The findings of an investigation are the report either 
in detail or in summary of the results of processes of observation 
and measurement. If the data are quantitative, the findings are 
usually reported in the form of statistical descriptions. The 
findings always consist in descriptive knowledge. The conclu- 
sions of scientific research are general propositions established 
to a certain degree of probability. The conclusions of scientific 
research never consist in descriptive knowledge. Processes of 
inference and calculation must intervene between the findings and 
the determination of the probability of the generalizations which 
are the conclusions therefrom. In order for the findings to be 
employed m this way, to be capable of inferential development 
and, along with the products of inference, to be capable of pro- 
viding an evidential basis for the determination of the probability 
of a generalization, it is necessary that the findings be the result 
of observational processes which have been directed by the prob- 
lematic propositions with respect to which they are to be relevant. 
If, as in the case of criminological research, the observational 
processes have not been so directed, the findings constitute a body 
of descriptive knowledge with extremely limited significance and 
completely incapable of yielding scientific conclusions. 

A possible misunderstanding of this analysis of scientific 
method can be pointed out in order that it be avoided. We have 
not attempted to offer a description of scientific method, or an 
account of the way in which scientists actually work and think, 
or a history of the development of the empirical sciences. We 
have not stated, for instance, that a completely developed theory 
must be temporally prior to the execution of scientific investiga- 
tions; nor have we attempted to take account of the factors of 
imagination and ingenuity which are necessary in the contrivance 
of general propositions or in the making of an analysis. 

To understand the foregoing discussion of scientific method 
as a descriptive report of the way scientists work or think would 
be to mistake it entirely. It must be understood for what it is. 
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namdy, an all too brief statement of the minimum logical require- 
ments of scientific method in the light of the essential traits of 
empirical science. The analysis is too brief to provide instruc- 
tion in the art of scientific work; it does not prescribe a specific 
course of action to be followed by investigators in the field of 
criminolc^. Its chief purpose has been to make clear the basis of 
our evaluation of the knowledge that is found in the field of 
criminology today, and to explain what is meant by the state- 
ments (1) that no science of criminology now exists, and (2) that 
this is in part due to misconceptions or inadequate conceptions 
of scientific method by criminologists. 

A full substantiation of this last point can be achieved only 
by a detailed examination of criminological research. This will 
be done in subsequent chapters. We need only say here in ad- 
vance that it will be found (1) that the data yielded by observa- 
tion or measurement are both invalid and insignificant because 
the concepts prerequisite to observation were not clearly defined 
or, what is worse, were the concepts of common sense knowledge; 
(2) that most of the data resulting from observation and measure- 
ment are incapable of having their significance developed by 
processes of inference or calculation; (3) that even the best re- 
searches have succeeded in yielding no more than statistical 
descriptions because of the utter lack of direction by theoretical 
analysis; (4) that even on the level of descriptive knowledge, the 
findings are largely unreliable because of inadequacies in the 
observational processes and in the application of statistical tech- 
niques. These criticisms, of course, apply primarily to the quanti- 
tative work which criminologists have done. The non-quanti- 
tative researches, of which there are a vast number, differ from 
common sense observation only with respect to the slightly greater 
detail of the report and the greater accuracy of some of the narra- 
tives which have thus been produced. Criminological research 
thus exhibits all of the defects of raw empiricism. 

By raw empiricism we mean an exclusive emphasis upon 
observation to the total neglect of the abstractions of analysis. 
Baw empiricism is the most prevalent misunderstanding of the 
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nature of empirical scientific method. It is responsible for the 
failure of investigations in the field of psychology and the so-called 
social sciences to eventuate in scientific conclusions or in the con- 
struction of sciences appropriate to those fields.^’' Criminological 
investigators, who have for the most part been recruited from 
the fields of psychology and sociology, exhibit the lack of under- 
standing of scientific method which characterizes most of the 
research in these fields. Raw empiricism is an extreme reaction 
against the methods of rational science which at other times have 
dominated the fields of psychology and the social sciences. But 
like other extreme reactions it has gone too far. In its insistence 
upon the evidential or observational element in empirical science 
it has ignored that other indispensable component, theory or 
analysis. 

We have shown that the r61e of theory in empirical science 
is clearly different from what it is in the development of rational 


an article entitled Pragmatism and current thought (J of Phil, 1930, 
27, 238-246) Professor C I Lewis criticized Professor Dewey’s support of raw 
empiricism m science He said m part “Goodness m a concept is not die degree of 
Its verisimilitude to the given, but the degree of its effectiveness as an mstrument of 
control Perhaps Professor Dewey might even, with entire consistency, find less 
occasion to regret that the relatively undeveloped sciences of human affairs show a 
tendency to imitate this abstractness. When the social sciences attam that degree of 
abstractness, and consequent precision, which already characterizes physics and mathe- 
matics, perhaps they will have less trouble getting their social elephants mto their 
social box cars Economics is the best developed of the social sciences, and a fair 
illustration.” 

Professor Dewey’s answer to this criticism (J of Phil, 1930, 27, 271-277) 
is extremely important m that it reveal® the chief exponent of current pragmatism as 
repudiating the position which, as readily and excessively espoused by his followers, 
IS so largdy responsible for the raw empiricism of social science research. He said; 
“I find my^f in such sympathy with the article of Mr. Lewis that I shall confine my 
comment upon it to one minor pomt He says. ‘Professor Dewey seems to view such 
abstractionism m science as a sort of defect— something unnecessary, but always 
regrettable ; an inadequacy of it to the fullness of exiierience.’ I fear tlut on occasion 
I may so have written as to give this impression. I am glad therefore to have the 
opportunity of saying that this is not my actual position Abstraction is the heart of 
thought, there is no other way — other than accident — to control and enrich ccmcrete 
experience except through an mtermediate flight of thought with conceptions, relata, 
abstractions. \V^t I regret is the tendency to erect the abstractions mto complete 
and self-subsistent things, or into a kmd of superior Being. I wish to agree also wifli 
Mr. Lewis that the n^ of the social sacnces at present is preasdy sudi s^strac- 
tions as will get their unwieldy elephants mto box-cars that will move on rails 
arrived at by other abstractions What is to be regretted is, to my mind, the 
tendency of many inquirers m the field of human affairs to be over-awed by the 
abstractions of the physical sciences and hence to fail to develop the conceptmiu or 
abstractioas appropriate to their own subject-matter.” 
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science. In the latter, theory is the deductive development and 
systemization of propositions in terms of a rational base. In 
the former, it consists merely in an analysis which indicates the 
interrelation of the concepts of the science and which is expressed 
in the compendency of its propositions. Raw empiricism has com- 
mitted the error of supposing that because rational science is 
utterly independent of observation, empirical science must con- 
versely be utterly independent of theory or analysis; or what is 
a worse error, that theory or analysis in an empirical science 
results solely from observation. 

The scientific method which is exemplified in the empirical 
physical and biological sciences is not that of raw empiricism. 
An examination of the work of those empirical sciences reveals 
the interplay of analysis and investigation which we have in- 
sisted upon as the basic, indispensable trait of empirical scientific 
method.^® 


i8We have employed the physical sciences as examples of well constructed and 
well developed empirical sciences This does not mean that they are entirely free 
from the methodological errors that are found m psychology and sociology, or that 
there is not a great deal of msignificant research m physics, chemistry, etc. , but most 
unportant of all, it does not mean that what a physicist or a chemist, for example, 
writes about science and saentific method is to be taken as authontative because 
of the author’s contribution to the knowledge m his field Quite the contrary m many 
cases. Thus, P. W Bridgman’s Logic ^Modern Physics, F Barry’s The Scientific 
Habit of Thought, and J S Haldane’s The Sciences and Philosophy are examples of 
erroneous and inadequate analyses by men who have made eminent contnbutions to 
the sciences of physics, chemistry and physiology Bridgman and Barry, especially, 
represent the same type of raw empiricism m their conception of science, which pre- 
vails m psydiology and the social sciences Bridgman’s 'operational point of vieV is 
m part an extremist and doctrinaire development of the pragmatism of C S Peirce, 
and in part an unwarranted generalization of a heuristic principle first formulated by 
Einstem m the course of the development of the theory of relativity. A man’s com- 
petence as a theoretical or experimental physicist ought not prevent us from question- 
ing his technical competence as a philosopher and logician. It is the latter and not 
the former kmd of competence which is indispensable to a correct analysis of science 
and scientific method. Finally, it should be added that physics is a good empirical 
science, not because physicists as a class have a clear understandmg of the nature of 
science and scientific method, but because the techniques of theoretical and experi- 
mental work m physics are so explicitly developed that they can be unparted to the 
prospective physicist m the course of his framing Since tiieir origm m the seven- 
teenth centmy these techniques have constituted an almost fool-proof heritage for 
succeeding generations of investigators Their origin in the seventeenth century is m 
large part mie to die philosophic^ endowments, as well as the genius, of such men as 
Descartes, Leibnitz, Galileo and Newton. If contemporary social scientists had a 
smular heritage, it would not be necessary for them, as it is not now necessary for 
physical scientists, to understand the nature of saence. 
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We are now prepared to ask the question is an empirical 
science of criminology possible? An affirmative answer to this 
question implies that we can give an affirmative answer to the 
question can methods of empirical science be applied to the sub- 
ject matter of criminology? It is our position that affirmative 
answers to both questions can be maintained. To show this, we 
shall consider the reasons which have been advanced in support 
of the thesis that an empirical science of criminology is not pos- 
sible because of the nature of its subject matter. 

If by science is meant no more than descriptive knowledge, 
or if by scientific method is meant no more than processes of 
observation, it is obvious that affirmative answers must be given 
to these questions. The negative position can, therefore, be 
understood only in terms of the conception of science and scientific 
method which we have attempted briefiy to indicate. The nega- 
tive position must be that it is impossible, for one reason or 
another, to develop an empirical science of criminology which in 
all essential respects will be like such empirical sciences as 
physics, chemistry, physiology and genetics. 

One reason which is given for this negative position is that the 
subject matter of criminology, like that of all the other so-called 
social sciences, has intrinsic properties which make it incapable 
of being constructed as an empirical science. What these intrinsic 
properties are, is never clearly stated. It is suggested that social 
phenomena are more complex than physical or biological phe- 
nomena; it is suggested that social phenomena are intangible, 
evanescent and elusive; it is suggested that social phenomena are 
always relative to the date and place of their occurrence. But what 
is felt to be the greater complexity of social phenomena is nothing 
more than a lack of any clear analysis of them. Prior to the 
existence of physical science, or to the untutored mind even now, 
physical phenomena must seem as complex as social phenomena. 
The intangibility and elusiveness of social phenomena is merely 
a function of our lack of skUl and ingenuity in devising tech- 
niques of precise observation. The relativity of social phenomena 
to date and place is a result of the confusion of an historical 
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with a scientific approach to them. Had we a proper analysis 
of these fields we would see that time and space are variables 
like any other variables which we employ, and that we do not 
have to deal with particular dates and places. 

Another reason given is that the physical and biological sci- 
ences can be experimental because of the nature of the material 
with which they deal. It is thought that sciences cannot be con- 
structed in fields where experimentation is intrinsically impos- 
sible. This is a patent error in analysis. Experimentation is 
merely one of many techniques of observation. It is not the sine 
qua non of exact empirical science. This can be illustrated most 
effectively by pointing to relativity physics which is for the most 
part non-experimental in the simple sense in which experiment 
means working with materials which can be manipulated in a 
laboratory. There are many other instances in both the physical 
and biological sciences of scientific work which is non-experi- 
mental in this narrow sense of experimentation. More broadly, 
experimentation can be taken to mean any kind of directed investi- 
gation, that is, observation directed by a specific problem in such 
a way that the observational findings can be employed in the 
inductive establishment of the probability of a generalization. In 
proportion as research is incapable of performing laboratory ex- 
periments in the narrowest sense of that term, its observational 
data must be developed by elaborate statistical and mathematical 
calculations. It is sufficient here for us to emphasize the unques- 
tionable fact that the basic trait of empirical scientific method, 
namely, its use of empirical evidence to determine the probability 
of generalizations, is not at all dependent upon opportunities for 
laboratory experimentation. 

Another reason urged is that it is possible for the physical and 
biological sciences to be metrical, and thus to achieve quantita- 
tive data, whereas this is impossible with respect to social 
phenomena. There are a number of errors involved here. In 
the first place, it is falsely supposed that a science is exact because 
it is quantitative, whereas the reverse is the case; science cannot 
be quantitative unless it is exact. Thus, taxonomic botany and 
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qualitative chemistry are exact sciences and at the same time 
non-quantitative. The second error is the supposition that cer- 
tain kinds of phenomena are capable of being measured whereas 
other kinds are not. The processes of measurement are too varied 
and too complex to be adequately discussed in this context. They 
range from simple counting of instances of a defined class to 
the exi)erimental measurements made by physicists. In the 
absence of a satisfactory account of the nature of measurement, 
it must suffice to say that there are no phenomena capable of 
being precisely observed which cannot be measured. Wherever 
measurement is impossible, precise observation is impossible. It 
follows, therefore, that if the observation of social phenomena 
cannot be metrical, neither can it be sufficiently accurate to be 
worth anything for scientific use. To say that measurement of 
social phenomena is impossible is equivalent to saying that they 
are incapable of analysis and that a field of social variables 
cannot be defined. 

None of the foregoing reasons justifies the position that an 
empirical science of criminology is impossible. That one does 
not now exist is no reason for maintaining that one cannot exist, 
particularly when its non-existence is so clearly attributable to 
obvious defects in the methods and procedures of the investigators 
who have been doing work in this field. But the contrary posi- 
tion, that an empirical science of criminology is possible, must 
not be misunderstood to mean that it will ever come into existence, 
because that eventuality depends also upon improvements and 
changes in methods in the fields of psychology and the so-called 
social sciences. These improvements and changes may, of course, 
never occur. In that event there will never be an empirical 
science of criminology since no amount of research of the kind 
which has been done and which is now being done in these fidds 
will ever result in the establishment of empirical sciences. 

The criticisms we are making of the raw empiricism of crim- 
inological research are frequently met by two defenses of that 
kind of work, which are not advanced, however, as reasons for 
the impossibility of an empirical science of criminology. The 
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first is that criminology is a young enterprise among the sciences. 
Ihe same defense is made for psychology and sociology. What 
this must be taken to mean is that either (1) after much more 
time and work are spent in the collection of descriptive materials, 
i; will be possible to begin scientific research or (2) that by the 
mere continuance of the kind of work which is now being done, an 
empirical science will suddenly be produced out of this mass of 
descriptive knowledge. We have already answered this second 
point ; let us turn to the first. The history of all of the empirical 
sciences shows that immaturity is a poor excuse for insignificant 
and inconclusive descriptive work. An examination of the origin 
of the sciences of dynamics and optics in the seventeenth century, 
and of the sciences of electricity and physiology, thermo-dynamics 
and -genetics, in the nineteenth century, shows that at the begin- 
ning of scientific work in these fields theory and analysis co- 
operated with observation and investigation, and that there was 
no prior period of extended accumulation of merely descriptive 
knowledge. The social sciences are immature not because of the 
shortness of time during which men have worked in these fields, 
but rather because of their incompetence for scientific work. A 
science comes into existence not as the result of a long period of 
incubation, but as a result of man’s analytical powers, on the one 
hand, and his inventiveness and ingenuity in the contrivance of 
techniques of investigation whereby to apply his analysis to ex- 
perience, on the other. 

The second defense is that all science is not exact science and 
that the kind of science which is possible in the field of criminology 
is essentially different from the kind which exists in physical and 
biological fields. This position is entirely unsupported by any 
analysis of science whatsoever. Empirical science is either exact 
or it is not science. What is meant by exact science has already 
been briefiy indicated by the essential traits of empirical science 
above enumerated. What those who hold this position usually 
mean is either (1) that it is proper to call descriptive knowledge 
science or (2) that an exact science deals with certainties rather 
than probabilities. Both of these positions are clearly untenable. 
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To call descriptive knowledge by itself science is a confusion of 
the nature of science with the nature of history. To hold that onl 7 
descriptive knowledge is possible in the field of criminology is to 
deny the possibility of an empirical science of criminology. To 
suppose that the conclusions of exact empirical science are cer- 
tainties is to confuse empirical science with rational science. We 
have already shown that the propositions of an empirical science 
can never be established as more than probable in the light of 
empirical evidence. All that the word exact means as applied to 
empirical science is that its terms are precisely defined and re- 
lated to each other by general propositions which are capable of 
being evidenced because the definition of the constituent varia- 
bles makes valid and significant observation possible. The adjec- 
tive exact, therefore, summarizes the basic traits of empirical 
science. 

As the result of our discussion of the nature of empirical science 
and of our enumeration of the requirements of scientific research, 
we have concluded that an empirical science of criminology is 
possible and that scientific work can be done in this field. In this 
section we have also attempted to show that one reason for the 
failure of criminological investigation to achieve scientific con- 
clusions has been an inadequate conception of the nature of science 
and of the requirements of scientific research. Holding that it is 
possible for scientific work to be done in criminology, we do not, 
however, immediately proceed to recommendations of ways and 
means for its accomplishment. There is still another reason for 
the failure of criminological research, a reason which leads us to 
the conclusion that whereas a science of criminology is possible, 
it is not possible at present. We shall discuss this point in the 
next section. Before we do so, however, it may be well to reiterate 
one implication of the arguments which have been considered in 
this section. Unless a science of criminology and scientific work 
in criminology are possible, etiological problems with respect to 
the phenomena of crime must forever remain insoluble, and any 
hope which we may have that by the application of knowledge 
we may some day be able effectively to control and prevent the 
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occurrence of criminal behavior, must, if we are intellectually 
honest, be recognized as empty and futUe. 

Section 3. The Prerequisites of a Science of Criminology. 

In the preceding section we distinguished between independent 
and dependent empirical sciences. By an independent science we 
mean a subject matter which is analyzed into a set of variables 
which as a set are not found in any other science. By a dependent 
science we mean one which consists in a set of variables some of 
which are borrowed from two or more other sciences. To those 
borrowed variables new variables, which occur only in the depend- 
ent science, may be added. Its status as a dependent science con- 
sists in the fact that some of its variables are borrowed from an- 
other science. Thus, physics and chemistry, physics and biology, 
chemistry and physiology, are sciences independent of each other, 
whereas physical chemistry, biophysics and physiological chem- 
istry are dependent sciences. In each case the sciences upon 
which these hybrid sciences depend are indicated by their names. 
Furthermore, it is cleeir on logical grounds, and substantiated by 
the history of the sciences, that dependent sciences cannot exist 
or be developed unless the two or more independent sciences from 
which they borrow variables, exist and are developed. Thus, 
physiological chemistry must be logically posterior to, and his- 
torically antedated by, the empirical sciences of physiology and 
chemistry. 

The theses which we shall here maintain are: (1) that psy- 
chology and sociology are independent subject matters; (2) that 
criminology is a subject matter dependent upon the subject mat- 
ters of psychology and sociology; and (3) that, therefore, the 
existence and development of empirical sciences in the fields of 
psychology and sociology are necessarily prerequisite to the exist- 
ence and development of an empirical science of criminology.^® 
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That the subject matter of criminolc^ is dependent upon the 
subject matters of psychology and sociology is apparent from the 
variables which have been employed by quantitative researches 
in criminology. These variables consist either of aspects of hu- 
man nature or of aspects of man’s environment. They fall into 
four groups: (1) physical aspects of man’s environment; (2) 
social aspects of man’s environment; (3) physiological aspects of 
human nature; (4) psychological aspects of human nature. This 
may mean that the subject matter of criminology is dependent 
upon more than two other subject matters. For the sake of brev- 
ity and clarity we shall restrict this discussion, however, to the 
dependence of criminology upon psychology and sociology, which 
appear to contribute the largest number of variables to be found 
in criminological research. 

Whereas it is apparent from the literature of criminology 
that its subject matter is dependent upon the subject matters of 
psychology and sociology, the literature of psychology and sociol- 
ogy does not reveal a conception of these two subject matters as 
mutually independent. The contrary is rather the case. For the 
most part the subject matter of sociology has been confused with 
that of psychology, and the subject matter of psychology has been 
erroneously conceived as human behavior. We can indicate this 
confusion within the scope of this discussion only by presenting 
a brief analysis of the subject matters of psychology and sociology, 
which exhibits them as completely independent of one another. 

To begin with, the subject matter of criminology is criminal 
behavior. The study of criminal behavior is, of course, merely a 
department of the study of human behavior in general. The study 
of human behavior must take into acccount both human and en- 
vironmental variable. We have seen that an etiology of criminal 
behavior must take into account both human and environmental 
variables. Our point then becomes simply this : Either the human 
variables are independent of the environmental variables, in which 
case psychology and sociology are independent sciences; or, if 
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the human variableB and the environmental variables cannot be 
studied separately, then psychology and sociology not only are 
not independent sciences but they are a single science having a 
single subject matter. If the latter is the case, then criminology 
is not a dependent science, since it cannot be dependent upon 
psychology and sociology unless they are themselves independent 
of each other; criminology becomes merely a department of the 
science of human behavior, which can be called either psychology 
or sociology, if these two names can be taken indifferently to refer 
to a single science composed of a single set of variables. 

The independence of psychology and sociology of each other, 
therefore, turns upon the question whether human and environ- 
mental variables, such as those indicated by the literature of 
criminology, form a single unified set of variables, the members 
of which are inseparable from one another, or whether they com- 
prise two quite separable sets of variables which constitute differ- 
ent subject matters and which have been borrowed by criminol- 
ogists for use in the study of criminal behavior. Our position is 
that psychology is a study of variables which result from an 
analysis of the generic concept man; and that sociology is the 
study of variables resulting from an analysis of the generic con- 
cept man’s environment.^ These two generic concepts are not 
co-variables; they are independent of each other; as a result of 
their independence, the two sets of variables produced by the 
analysis of these two generic concepts are necessarily independent 
of each other. AH the variables within each of these sets must be 
co-variant with respect to each other, but the variables in one set 
are not necessarily co-variant with the variables in the other set. 
The co-variance of human with environmental variables can only 
result from the construction of a dependent science of human 
behavior which takes some of the variables from each of the two 
sets and formulates their co- variation with each other. 

In other words, we hold that the study of human behavior is 
not the subject matter of either psychology or sociology. The 
prevalent confusion of these two fields with each other, and with 
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the study of human behavior, has been one of the chief factors 
resimnsible for the failure of knowledge in either of these fields to 
achieve the form and status of empirical science. In order to 
make the foregoing analysis clear we shall now attempt a brief 
examination of the kind of knowledge to be found in the fields of 
psychology and sociology. We shall furthermore attempt to illus- 
trate what we mean by the independence of psychology and soci- 
ology by reference to economics as an empirical science of man's 
environment^^ which is independent of psychology, and to psycho- 
metrics as, in inception at least, an empirical science of man en- 
tirely independent of any study of man's environment. It will 
be seen that neither the subject matter of economics nor that of 
psychometrics is human behavior; the former is the study of a set 
of variables produced by an analysis of the economic aspects of 
man's environment; the latter is the study of a set of variables 
produced by an analysis of psychological, and not physiological, 
aspects of human nature. 

An empirical science of psychology does not exist.®* With the 
exception of psychometrics, which we shall discuss presently, 
the knowledge which has resulted from psychological researches 
is either descriptive, quantitative or non-quantitative, or, if not 
merely descriptive, knowledge which belongs properly to the sub- 
ject matter of physiology and not to that of psychology. The 
study of man qua animal is the subject matter of human physi- 
ology. Either the subject matter of psychology is independent of 
the subject matter of physiology, or there is only one science of 
man. It seems clear that human nature can be analyzed into a set 
of variables none of which are physiological. The work which has 
been accomplished so far in psychometrics is evidence of this. 
The subject matter of psychology is man qua man and is thus dis- 
tinguished from the subject matter of human physiology. Exclud- 

*^Man’s environment can be the subject matter for a number of sciences which 
deal with specifically different aspects of man’s environment Thus, economics deals 
with the economic aspects, sociology with the socio-political aspects, etc. Physics and 
chemistry are not saences of man’s environment, man is not a constant m physics 
and chemistry as m economics and sociology. 

“Striking evidence for this is afforded by C Murchison’s Foundations of experi- 
mental psychology (Worcester, Mass.: Clark Umversity Press, 1929), in which more 
ffian htdf the mate^ presented is physiology; and by G. Murph/s Experimental 
■odal psychology (New York: Harper & Bros.. 1931). The latter book is a moou- 
mental compilatioa of trivial and patntly insignifiauit research. 
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ing, therefore, all researchea by psychologists which have con- 
tributed knowledge to human physiology, what remains is a large 
mass of descriptive materials which do not have the form or status 
of empirical science. 

What we have called psychometrics is a body of researches 
which satisfy the minimum requirements of scientific work.*® The 
variables which psychometrics employs are all psychological. Its 
observational work is directed toward testing generalizations 
formulated either statistically or mathematically. Psychometric 
theory is still relatively undeveloped. Nevertheless, the impor- 
tance of theoretical analysis is recognized and this indicates that 
in this small group of researches, at least, there is none of the 
raw empiricism which prevails throughout the rest of psychology. 

It may be objected that the literature of psychology does con- 
tain theoretical analyses of human nature and that empirical 
research has been directed by these analyses. Critical examina- 
tion, however, shows that this is not the case. The general propo- 
sitions which can be found in psychological literature are either 
theorems in a rational science of psychology or common sense 
generalizations, disguised by the specious technical language in 
which they are stated, or opinions which have insuflcient basis 
in empirical evidence. What is called theory in psychological 
literature is speculation and not analysis.®* Furthermore, the 
experimental investigations of behavior which have been carried 
on by psychologists have never been directed by what are supposed 
to be the theoretical propositions of psychology. The strongest 

^^Psychometrics must be distinguished from the experimental study of behavior 
and the experimental study of mmd. Work m psychometrics was begun by Galton and 
Cattell, and is today carried on by Thorndike, Spearman, Stem, Thurstone, and others 
For a discussion of the failure of 'experimental psychology,’ see E. G Boring, A 
history of experunental psychology. New York- The Century Co, 1929, Qi. 24. 

2*The one exception is the theory of Freudian or psychoanalytical psychology. 
Freudian literature contains a well-developed analysis of human nature. But this 
analysis is not used to direct empirical researches; it is used to mterpret (diagnose) 
and to organize the materials of case histories. It is the kind of Uieory which is 
mdispensaSle to the writing of history. Psychoanalytical psychology is both a theory 
of human biography and historical knowledge of a vast number of human biographies 
collected in recorded and analyzed case histones The concepts of pssrchoanaljrsis 
?My be useful m the development of an empirical science such as psychometrics. 
Psychoanalysis provides msights which may direct the formulation of problems for 
Mpincal research. The discussion of crmiinal behavior in Alexander and Staub’s 
The Crtmtnal, The Judge and The Publte illustrates the kind of contribution which 
psychoanalysis can make. 
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indicationB that the methodology of experimental psychological 
research is defective are (1) that the great mass of data resulting 
from observation and measurement has not yielded a single sig- 
nificant conclusion and (2) that it has never been assimilated by 
any of the so-called theories competing in the field. 

The failure of psychological research is due, first, to the same 
kind of misconception of the nature of science and scientific 
method which the literature of criminology exempUfies, the mis- 
conception which we have called raw empiricism; and, second, 
to the lack of definition of the subject matter of empirical psy- 
chology. This second factor is responsible for the large amount 
of research in physiology which has been performed by psycholo- 
gists, for the confusion of empirical with rational psychology, 
and for the attempt to study human behavior prior to the estab- 
lishment of an empirical science of man. Psychometrics is excep- 
tional in that it is independent of physiology and rational psy- 
chology, and is not a study of human behavior. Furthermore, 
psychometrics shows that an empirical study of man’s nature is 
independent of an empirical study of man’s environment. En- 
vironment is not one of the variables produced by an analysis of 
man. It is a constant in psychological research.^* 

An empirical science of sociology does not exist. Sociological 
investigations have yielded the same kinds of descriptive knowl- 
edge which are to be found in the literature of criminology. There 
is not a single scientific proposition in the field of sociology which 
has been established as a conclusion from empirical evidence. The 
general propositions which can be found in sociological literature 
are either common sense generalizations, disguised by a specious 
technical vocabulary, or speculative opinions. What is called 
theory in sociology is speculation and not analysis. There is no 
relation between these speculations and the empirical researches 
which have been accomplished. 

The failure of sociological research, like that of psychological 
research, is due, first, to raw empiricism, and, second, to a confu- 

*>To treat environment as a constant means (1) that the term is treated as 
imanalyzed and (2) that it is not treated as a product of the analysis of a more 
generic concept 
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aion of the proper subject matter of sociology with a subject mat- 
ter which is dependent upon the prior existence of sociology and 
psychology, namely, the etiology of human behavior. The subject 
matter of sociology must consist in a set of variables which are 
an analysis of the social aspects of man’s environment.*® It is 
obvious that man is not one of these variables. Man is not a 
product of an analysis of man’s environment. Just as environ- 
ment must be a constant in psychological research, so man must 
be a constant in sociological research. The study of human be- 
havior, which involves the co-variation of man and man’s environ- 
ment, is properly the subject matter of a dependent science which 
can be called social psychology or given any other name which 
indicates the dependence of the study of human behavior upon 
the prior independent sciences of psychology and sociology. 

There is only one existing empirical science which has for its 
subject matter the study of man’s environment. We refer to this 
science merely to show that a study of man’s environment is com- 
pletely independent of a study of man. The science to which we 
refer is mathematical economics, which must be distinguished 
from descriptive economics. The latter term refers to a body of 
knowledge which is descriptive in character and which represents 
the same kind of confusion of economics with psychology that is 
to be found in sociological literature. Descriptive economics is 
an attempt to study human behavior, even though the prerequisite 
empirical science of psychology does not exist. But mathematical 
economics is truly an empirical science of man’s environment, 
differing from the subject matter of sociology in that its variables 
are the result of an analysis of the economic aspects of man’s 
environment. Mathematical economics, like psychometrics, ex- 
hibits none of the methodological defects which we have sum- 
marized by the phrase ‘raw empiricism’. Researches in this field 
have succeeded in submitting scientific propositions to empirical 
evidence; these researches have been directed by problematic 
propositions formulated by theoretical analysis. While mathe- 
matical economics is at present better developed than psycho- 
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metrics, it is still fragmentary and incomplete with respect to the 
field of economic phenomena. 

That a study of man’s environment is independent of psy- 
chology, tmd is not a study of human behavior, can be illustrated 
by the consideration of a single proposition taken from mathe- 
matical economics. We can formulate the demand function as 
foUows: “Demand for any article in a given interval of time is 
a function not only of its price but of the prices of aU other ar- 
ticles at that time”. The evidence in terms of which this proposi- 
tion can be tested does not include any knowledge of human na- 
ture. The proposition is independent of any proposition in psy- 
chology. All propositions in mathematical economics are of the 
same sort. Man in economics is the constant economic man who 
has a demand for an article and pays a price for it. The relation 
between demand, the number of articles, and the price paid for 
any article is a function of these three variables exclusively. This 
is what we mean by saying that man is a constant and not a vari- 
able in any science which, like mathematical economics, is a study 
of man’s environment. 

We can summarize, and perhaps clarify, the foregoing dis- 
cussion by means of a simple diagram which shows the inde- 
pendence and the relation of the subject matters of psychology 
and the various social sciences. 

A Psychology 


a I b I c 

d I e I f 
g I h I i 


A Social Science 
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In the above diagram the letter x represents whatever is hdd 
constant; the letters a, b, c . . . represent variables. In a science 
of psychology, x represents the environmental constant and a, b, c 
. . . are the psychological variables derived from an analysis of 
man. In a social science, whether it be sociology or economics, 
X represents the human constant and a, b, c . . . are the environ- 
mental variables, differing of course according as the social sci- 
ence is sociology or economics. It is important to note that the 
fields of psychology and the social sciences are congruent. What 
is analyzed into a set of variables in one field is treated as a 
constant in the other, and conversely. The psychological vari- 
ables are co-variant with each other but not with the environ- 
mental constant. The environmental variables are co-variant with 
each other but not with the human constant. That the constant 
in one field is analyzed into variables in the other, and conversely, 
indicates the possibility of a dependent science of human be- 
havior, which will select some of the psychological variables and 
some of the environmental variables and attempt to formulate and 
investigate their co-variation with each other. It must be obvious 
that this latter science cannot be constructed unless and until the 
independent sciences, which are to be correlated, already exist 
and are sufficiently developed to be thus used. 

Criminological research, in so far as it seeks to answer etio- 
logical questions, is a study of human behavior, and more particu- 
larly of criminal behavior. A study of criminal behavior may pre- 
cede a study of other types of human behavior, but it cannot pre- 
cede scientific development of the subject matters upon which any 
study of human behavior must depend. We concluded in the pre- 
vious section that an empirical science of criminology is possible. 
We must here conclude by qualifying that possibility. An em- 
pirical science of criminology is not at present possible because 
no empirical sciences of psychology and sociology now exist. 
Criminological research, which we shall survey in subsequent 
chapters, not only exhibits raw empiricism but also represents 
an attempt to do the impossible. 
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Criminologifits hare proceeded with the study of human be- 
harior in the complete absence of the two bodies of scientific 
knowledge which are prerequisite to such a study. Whether or 
not an mpirical science of criminology will be developed in the 
future depends upon whether or not the empirical sciences of 
psychology and sociolc^ will be created. The same reasons 
which we advanced for the possibility of scientific work in crim- 
inology hold even more clearly for the subject matters of psy- 
chology and sociology. But although they are possible, it can 
be predicted that empirical sciences will not be constructed in the 
fields of psychology and sociology unless the raw empiricism 
which now dominates the methods of research in these fields is 
replaced by a correct conception of the nature of science and sci- 
entific method, and unless the confusion of subject matters which 
now prevails is eliminated by theoretical analysis which will es- 
tabUsh their independence. 

In subsequent chapters we shall review the results of crim- 
inological research. In order to undertake a critical examina- 
tion of these researches we must treat them as if a. science of 
criminology were at present jmssible, contrary to our conclusion 
that that is not the case. Even though much of the work which 
has been done has not been directed by even vaguely conceived 
problems, we shall treat all of it as if it were directed. If we did 
not make these two assumptions, we could do no more than criti- 
cize the results of these researches with respect to their reliabil- 
ity and accuracy as descriptive knowledge. Even though it should 
now be clear that significant scientific conclusions cannot at pres- 
mit be achieved by criminological research, it will nevertheless 
be instructive to criticize the findings in detail for their lack of 
significance. The methodological defects of raw empiricism and 
the confusion of the subject matters of psychology and sociology 
will thus be concretely exemplified. 

We repeat that our evaluation of the results of criminological 
research is not based merely upon the rigorous standards of sci- 
entific work. The urgency of the practical problem of the control 
of the phenomena of crime requires us to evaluate knowledge in 
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terms of its usefulness in the solution of this problem. To say 
that criminological research has resulted only in descriptive 
knowledge means, first, that it fails to satisfy the requirements 
of empirical science, and, second, that it has made no useful con- 
tribution to the solution of our basic practical problem. The 
inutility of descriptive knowledge with respect to the control of 
phenomena is one of the clearest lessons to be learned from the 
history of the sciences. Man’s technological power, whether it 
be in engineering or in medicine, is directly proportional to the 
degree to which he has achieved empirical sciences in the fields 
of physical and biological phenomena. The nearer a body of 
knowledge approximates the ideal form of empirical science, the 
more useful it is in practical application. The urgency of the 
practical problems of crime impels us, therefore, to seek their 
solution not by the kind of research which has so far prevailed 
in criminology, but by an effort to create empirical sciences of 
psychology and sociology in the hope that when these prerequisites 
have been satisfied, we shall be able to proceed to an etiology of 
human behavior. 
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RESEARCHES IN CAUSATION 
Section 1. Preliminary Discussion: Problems and Methods. 

Considered moat generally, the problem of the causation of 
crime includes the problem of the efficiency of methods of treat- 
ing offenders and the problem of the efficiency of other means, 
both official and unofficial, for preventing the occurrence of crim- 
inal behavior. Criminological researches fall naturally into three 
groups: (1) those which are concerned with the problem of treat- 
ment; (2) those which are concerned with the problem of preven- 
tion; (3) those which are concerned with what can be called the 
problem of causation. In this last group the word causation is 
being used in a restricted sense to exclude the etiological questions 
included under the heads of treatment and prevention. Since this 
and the two subsequent chapters will attempt to survey researches 
in causation, treatment and prevention, it is advisable here briefly 
to repeat the distinctions involved in the use of these three rubrics. 

Distinction can be made between the problem of causation 
and that of treatment in terms of the distinction between potential 
and actual criminals. We are interested in knowing both why 
potential criminals become actual criminals and why actual crim- 
inals become recidivists. The first question roughly states the 
problem of causation ; the second, the problem of treatment. The 
problem of treatment can also be formulated in terms of questions 
about the reformative and deterrent effects of various modes of 
treatment. It is clear that both of these groups of researches 
are attempts to answer etiological questions. In that sense both 
have to do with causation. 

The problem of prevention can be distinguished from the prob- 
lem of treatment by reference to the distinction between the 
administration of the criminal law as a preventive device and 
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other preventive measures. The problems of prevention and 
of causation can be distinguished by formulating them as 
questions. If the problem of causation is formulated in terms 
of the question why do some potential criminals become actual 
criminals, the problem of prevention can be formulated in terms 
of the question why do not all potential criminals become actual 
criminals. In other words, studies of prevention are attempts 
to discover the factors which restrain potential criminals from 
becoming actual criminals, and are thus distinguished from 
studies of causation which are attempts to discover the factors 
responsible for the occurrence of criminal behavior. 

This tri-partite division of problems and researches in crim- 
inology is, of course, somewhat artificial and arbitrary. It is 
only for purposes of clarity of analysis and convenience of dis- 
cussion that we shall subsequently consider the problems of treat- 
ment and prevention apart from the problem of causation. How- 
ever, their separate treatment should not be permitted to obscure 
the essential unity of these problems or the great complexity of 
the phenomena with which they are concerned. It would be un- 
fortunate if our discussion of these problems separately should 
obscure their relationship or give the impression that any factors 
entering into criminal behavior can be considered in isolation. 
It would be especially unfortunate if the impression should be 
created that any method of treatment or any preventive measure 
can be considered apart from other factors in the causal back- 
ground. It is important to realize the tremendous complexity of 
the problem which confronts the analyst who seeks to disen- 
tangle the causal influence of some method of treatment or of 
some preventive measure and to relate it as a causal factor to the 
rest of the causally significant factors. 

In this section we shall undertake a discussion of the tech- 
niques of criminological research. This discussion is preliminary 
not only to investigations in causation but also to those in treat- 
ment and prevention. The fact that each of these three problems 
is a phase of the general problem of the etiology of crime, and 
the fact that empirical studies of these problems employ the same 
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techniques, make this preliminary discussion applicable to all 
three. 

In the previous chapter we distinguished between quantita- 
tive and non-quantitative knowledge. The survey of criminological 
research which is presented in this and in subsequent chapters is 
restricted to a summary and criticism of investigations which 
have resulted in quantitative findings. There are a number of rea- 
sons for this limitation. In the first place, investigations which 
result in narrative reports or descriptions cannot be summarized 
or compiled. In the second place, their validity cannot be evalu- 
ated. In the third place, they are incapable of yielding answers 
to etiological questions. Even if they could be summarized and 
even if some estimate of their validity could be made, the relevance 
of these investigations to problems of causation, treatment and 
prevention would be too remote to warrant a detailed considera- 
tion of them.^ 

The distinction between findings of research which are ex- 
pressible in quantitative form and those which are not, must not 
be confused with another distinction which we have already made, 
namely, that between descriptive and scientific knowledge. Quan- 
titative knowledge may lack generality, which is one of the essen- 
tial traits of the scientific proposition. Quantitative knowledge, 
like non-quantitative knowledge, may be merely descriptive. But 
the fact that knowledge is descriptive does not prevent it from 
serving a function which is indispensable in the development of 
an empirical science. If descriptive knowledge satisfies certain 
requirements, it can be used as a basis for inference or as evidence 
in terms of which it may be possible to determine the probability 
of a generalization. In other words, what we have previously 
called the empirical base upon which a body of general proposi- 
tions rests, consists of descriptive knowledge. Propositions of 

iThe one exception to this statement is with respect to descriptions of varions 
methods of treatment and of various preventive measures Ncm-quantitative knowl- 
edge of the characteristics of the various procedures and institutions employed in 
the treatment of offenders and in efforts to prevent crime is mdispensable to a 
studjr of the effects of these procedures and institutions But even in this one ex- 
ceptional ca^ which we shall discuss more fully m succeeding chapters, it wdl be 
seen that it is practically impossible to summarize withm the scope of this book such 
knowledge of mis tort as we have. 
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descriptiye knowledge report tiiie evidence obtained by observa- 
tion and measurement, wMcb constitutes the data of research. 
We shall, therefore, be concerned in this chapter with the quanti- 
tative descriptive knowledge produced by criminological research, 
in order to determine its validity in the first place, and its scientific 
significance in the second. 

It ii necessary here to recall the conclusions of the preceding 
chapter: first, that no scientific knowledge exists at present in the 
field of criminology; and, second, that in the present state of 
psychology and sociology it is impossible for scientific work to be 
done in criminology. We shall nevertheless survey the researches 
which criminologists have completed as if they could be considered 
as attempts to obtain evidence useful in the solution of the etio- 
logical problem. By this we mean that we shall treat the quan- 
titative findings as data to be employed as a basis for inference. 
It is only by considering the findings in this way that we shall 
be able to criticize them with respect to their significance as well 
as with respect to their validity. In many cases the investigators 
did not plan and execute their research in the light of any prob- 
lem. In other cases the investigators had vague formulations of 
problems toward the solution of which they directed their labors. 
We shall call the former type of research exploratory, to distin- 
guish it from the latter type, which we shall caU directed re- 
search. Even though scientific research in criminology is at pres- 
ent impossible, directed research more nearly approximates the 
form of scientific research than that which is exploratory. For 
our present purposes, however, we shall consider all quantitative 
findings as if they were the results of directed research. It wiU 
later be seen that the complete insignificance of most of the 
knowledge which is reported is due to the fact that it resulted 
from exploratory investigations. That none of the knowledge 
reported is conclusively significant is due to the fact that even the 
directed research in this field was directed by vague and inade- 
quately formulated problems. Since no theory or analysis yet 
exists in the field of criminology, it could not have been otherwise. 
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Since we shall attempt to treat all the researches we are about 
to survey as if they were directed, it will be necessary to formu- 
late briefly the problems which could have directed them. Since 
we shall attempt to estimate the validity and the significance of 
the data achieved by these researches, it will be necessary also to 
state the criteria in terms of which such judgments can be made. 
We shall then be prepared to describe the specific methods of re- 
search. 

The problems we are about to formulate have already been 
stated in the previous chapter. We shall restate them here in such 
a way as to emphasize the direction they have given to investiga- 
tions in the field of causation. These problems are unfortunately 
not specific; they do not consist in questions based upon prob- 
lematic propositions to be found in a theory or an analysis of the 
phenomena of crime. The major problem can be stated in the ques- 
tion: can criminals be differentiated from non-criminals? The 
differentiation will, of course, have to be made in terms of one 
or more factors. The question can therefore be reworded as fol- 
lows: what factor or factors differentiate criminals from non- 
criminals? This latter phrasing of the question must not be per- 
mitted to obscure the fact that at present we do not know whether 
criminals can be differentiated from non-criminals in any way 
whatsoever except by reference to the criminal law.^ 

In the light of this general question we can, of course, take 
any given factor which may be suggested and ask with respect to 


*The subiect matter of mmmology is, as we have said, criminal behavior. As 
we have sugiyested, some basis for sharply differentiating criminal behavior from 
noa-criminal behavior and criminals from non-cnminals is a sme gua non of the 
development of the science of crimmology. As we have pointed out, it seems im- 
possible to make this differentiation except in legal terms However, one of the 
crucial problems which confronts the crimmologist is whether this manner of differ- 
entiating criminals from non-cnmmals is significant for his purpose. If it is not, 
he will have to discover some other basis of differentiation which is significant or 
abandon his attempts to construct a science of criminal behavior. Moreover, it is 
important to observe that the behavior which is prohibited by the criminal code 
tato multitudinous forms It ranges from such conduct as spitting on the sidewalk, 
smoking in the subway, shaking a mop out of a window and driving on the wrong 
side of the street, on the one hand, to such conduct as murder, arson and burglary, 
on the other. Obviously criminal bdiavior is not homogeneous. The questirai ffius 
arises whether the crimmologist should not seek the causes of specific types of 
criminal behavior rather than the causes of crune in general See the discussion of 
a related point m the Preface, supra. 
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it whether or not it differentiates criminals from non-criminals. 
Problems can be similarly formulated with respect to two factors 
or with respect to groups of more than two factors. Even if ques- 
tions of this sort were at present answered, it must be clear that 
the answers would not constitute solutions of the etiological prob- 
lem. It is for this reason that we have said that we are not able 
to formulate etiological questions precisely and that the best we 
can do is to indicate the vague, general questions which can be 
considered as objectives of the researches to be surveyed, 

A few subordinate problems can also be formulated. Can 
various sub-groups of criminals, classified according to the kinds 
of crimes which they have committed, be differentiated from each 
other? Can any one of these sub-groups be differentiated from 
non-criminals? Are there some sub-groups of non-criminals which 
are distinguishable from other sub-groups of non-criminals in that 
they can be differentiated from criminals or can be differentiated 
from some sub-groups of criminals? All of these problems are of 
the same sort; they are all concerned with the differentiation of 
groups of individuals in order to discover what factors correlate 
vrith criminality or a given type of criminality. 

The researches we are about to survey have not even attempted 
to answer all of these questions. Most of them have been directed 
by the first problem formulated above, namely, the differentiation 
of criminals from non-criminals A few researches have been di- 
rected toward the problem of differentiating various types of 
criminals or of differentiating a given type of criminal from non- 
criminals. No researches have attempted to differentiate crimi- 
nals or various types of criminals from some but not all types of 
non-criminals. 

The foregoing research problems indicate that the researches 
which can be considered as directed must always consist in the 
study of factors which can be correlated with criminality or some 
type of criminality. These factors are either traits or aspects of 
human nature, or they are characteristics of, or elements in, 
human environment. For the sake of brevity we shall call the 
first group human factors and the second, environmental factors. 
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The nature of the foregoing problems indicates the kind of 
answers which investigations directed by them mnst give, since 
the problems require the differentiation of groups of individuals 
by reference to characteristics i>08sessed by one group and not by 
another. The answers must take the form of one or another type 
of statistical index of correlation. The raw data achieved by 
observational processes cannot constitute answers to the questions 
which have been stated. These data must be treated statistically. 
Their statistical treatment may yield conclusions which answer 
the questions which directed the gathering of the data. 

We shall for the time being assume that the data are capable 
of being treated by statistical processes ; that is, we shall assume 
their validity as products of observation and that they are of 
such a character that they can be used in some type of statistical 
inference. If the data are not capable of giving rise to statistical 
inferences, they remain merely information about some definite 
group of individuals which has been observed or measured. What- 
ever value such quantitative descriptive knowledge about a 
definite group of individuals may have, it is obviously inade- 
quate if we are interested in answering questions such as we have 
asked. As the phrasing of these questions indicates, they require 
research to differentiate criminals from non-criminals, not a par- 
ticular group of individuals who are criminals from anoUier 
particular group of individuals who are not criminals. 

However, we repeat that although the answers to the ques- 
tions which have directed criminological research are necessarily 
statistical conclusions in the form of indices of correlation, 
they are not answers to questions of etiology. This point reiter- 
ates what has already been said, namely, that the problems which 
have directed criminological research are inadequate. If regarded 
from the point of view of the etiology of crime, they are at best 
crude preliminary questions. 

A single coefficient of corrdation by itself does not state the 
functional dependence of one variable upon another variable, or 
upon a group of variables. It is a symmetrical relation which 
measures the interdependence of two variables, but this rdation- 
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ship must be known to exist independently of the coefficient of 
correlation.® Furthermore, while a single coefficient of correla- 
tion measures the relationship of two variables, it does not relate 
them to other variables to which they may in fact be related. This 
can be done only by an elaborate statistical analysis which in- 
volves the intercorrelation of a set of correlations, partial and 
multiple correlations. In short, single coefficients of correlation 
are almost insignificant. Even the regression equation must be 
interpreted in the light of independent knowledge. 

The findings of criminolt^cal research, when they are capable 
of being interpreted at all, have an extremely limited significance, 
which is manifested in the nature of the problems by which they 
are directed. As we shall see, the findings cannot be used even 
to solve these problems. It is important, however, to remember 
that were these problems solved, their solution would be only 
a slight step toward answering questions of etiology. The re- 
searches themselves reveal a large number of factors treated a» 
if they were relevant variables. But the research findings do not 
enable us to teU which of these factors are relevant and which 
are irrelevant. The selection of relevant variables and the elimi- 
nation of irrelevant variables is an indispensable step in the 
solution of etiological problems. Let us suppose that we had 
enough knowledge to eliminate the factors which are not rele- 
vant as variables. It would then be necessary to discover the 
interrelation of the relevant variables and to determine the 
exhaustiveness of the set of variables being employed. A few 
investigators have recognized that these requirements must be 
satisfied in order to make etiological interpretations of their 
findings. They have attempted to distinguish major and minor 
factors, exciting and predisposing factors, and have recognized 
that certain factors may be allied, whereas others may exert 
counteracting influences on one another. These same investi- 


^or an adequate discussion of the limited significance of fix cnefllden* of cor- 
relation see G Udney Yule. An mtroductian to fix theory of statistics. London: Gnffin 
& <^., 1927, Ois. IX-3aI. Also F. C Mills, Statisti^ methods. New York: 
The Macmillan Co., tm. 405-409, 514 : and M. Ezddel, Mefiiods of corrdatian analysis. 
New York John VV^ and Sms. Inc., 1930, (STS. 
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gators explicitly appreciate that both human and enyironmental 
variables must be studied in any attempt to construct an etiology 
of criminal behavior. But for the most part, the research workers 
in the field of criminology have not even recognized why their 
findings are hopelessly inadequate. 

We have classified the investigations reported in the following 
section as research in the causation of crime, but it would be a 
waste of time to examine the findings of these investigations for 
their etiological significance. They have none whatsoever. We 
classify them as researches in causation merely because the in- 
vestigators have always conceived their work as having etiological 
significance. It will be found more appropriate and more useful 
to criticize these researches in the light of a more modest standard 
of accomplishment which is indicated by the questions by which 
they have been directed. Correctly conceived, they are merely 
attempts to discover whether criminals can be differentiated 
from non-criminals, what factors can be employed in this differ- 
entiation, whether certain types of criminals can be subordinately 
differentiated, etc. We shall do no more, therefore, than to 
evaluate the research findings in the light of this aim. 

We are now prepared to enumerate and briefly to describe 
the various methods which criminologists have employed in order 
to obtain data which can be used in the solution of these problems 
of differentiation. The names we shall give these methods are 
somewhat arbitrary and not always entirely appropriate, but 
they will nevertheless serve as labels for purposes of discussion. 

First, there is the test method. As the name suggests, it con- 
sists in the use of some kind of instrument whereby a human 
factor is recorded or measured. For example, a scale is a device 
for measuring an individual’s height. A blood analysis is a device 
for detecting the presence or absence of certain glandular condi- 
tions. An intelligence test is an instrument for measuring a 
certain type of ability. A character test is a similar instrument. 
A questionnaire may be a measuring or a recording instrument; 
it is the former if there is some way of scoring the answers numer- 
ically; it is the latter if it can be used merely to register the 
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presence or absence of certain traits. In short, the distinguishing 
mark of the test method is that its data are obtained from obser- 
vation aided by some instrument rather than from unaided obser- 
vation. The test method is essentially the same whether used by 
a physiologist, an anthropologist, or a psychologist. And whether 
the test instrument measures or simply records, the data obtained 
are either numerical or can be denumerated, and in either event 
can be treated statistically. 

Next, there is the case history method. No instrument is 
employed, although the questionnaire may be used as an aid in 
obtaining the case history. When the case history is obtained, 
however, it is studied directly and without the assistance of 
instrumentation. The investigator must, of course, know in 
advance what he is looking for in order to obtain data by an 
inspection of the case history. If he is a psychiatrist, he may 
be interested in what we have called human factors, traits or 
aspects of human character, the diagnostic significance of which 
he already knows or thinks he knows. Such factors are for 
that reason usually called symptoms, and the case history is 
treated by the psychiatrist as part of a clinical picture. If the 
investigator is a sociologist, he will usually be interested in 
discovering certain environmental factors in the biographical 
report. In order for him to discover and select these factors out 
of the case history he examines, he must have some prior defi- 
nition and understanding of them. In this sense, they are b'kw 
the symptoms which are significant in the light of psychological 
diagnostic schemata. The case history is seldom exhausted by the 
investigator ; his use of it is highly selective. The factors which 
he selects for study in a given piece of research are chosen usually 
in the light of the particular problem which the investigator 
formulates for himself. The results obtained by the case history 
method are, of course, capable of being denumerated and of 
being treated statistically. 

Finally, there is the census method. It is not a primary 
method of investigation, but rather a method involving the selec- 
tion and manipulation of data obtained in prior investigations, 
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largely for the purpose of further statistical treatment. Thus, 
an attempt to correlate variations in the amount of criminal 
activity with the variations of prosperity in business cycles, is 
a use of the census method. The investigator makes no observa- 
tions. The data which he employs are obtained from the observa- 
tions of others.* 

The census method may therefore be distinguished from the 
other two by its exclusively statistical manner; while the other 
two may lead to statistical processes and to the drawing of stat- 
istical conclusions, they are initially Involved in gathering their 
own data. The factors which may be taken into account by the 
census method may be human or environmental variables. The 
census may be a denumeration of the presence, absence, or degree 
of presence or absence, of one or more human or environmental 
factors. 

In terms of these three methods of research, we can now dis- 
tinguish between the two major approaches which will be found 
represented in the investigations to be surveyed. Although, as 
we have shown in the previous chapter, the criminologist should 
be, strictly speaking, neither a psychologist nor a sociologist, but 
an investigator employing knowledge derived from both of these 
fields, criminological researches have for the most part been 
conducted either by psychologists or by sociologists. We can 
distinguish in general between the psychological and the sociolog- 
ical approach to the problem of differentiating criminals from 
non-criminals by reference to the kinds of factors studied. The 
psychologist is interested in what we have called the human 
factors, and the sociologist is interested in what we have called 
the environmental factors. This primary distinction reflects itself 

^There is a verbal confusion arismg from the popular ccmnotations of the 
word ‘census* which must be assiduously guarded against According to current 
usage, the collation of more or less detailed data for a large group ^ individuals 
is a census. As we define h, a census is not dependent on the number of individuals, 
but on a certain order and division of labor m the observational and statistical 
processes. Practically, however, it is probably true that a method whidi utilizes 
odier pimple’s researches will be able to comprehend a nrater number of cases than 
an original investigation would. Thu gives rise to a troublesome, yet withal academic, 
question as to how to denominate unit research enterprise where one man statistically 
manipulates material onspnally gatiiered and summarized by one or more co-woticers 
or simmtlinates engaged m psyimometric testing, taking case histories, etc. 
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in differences in the use of methods of research. The pi^chologist 
uses either the test method or the case history method. The 
sociologist uses either the case history method or the census 
method. 

It is necessary, therefore, to distinguish between the psy- 
chological and the sociological use of the case history method. 
Psychiatrists and psychoanalysts use the case history method 
in order to diagnose the individual as being of a certain type 
or as having certain typical traits, whereas the sociologist employs 
tlie case history method to detect the presence or absence or the 
degree of presence or absence of one or more environmental factors 
in the biographies of individuals of a known type. Just as the 
psychologist’s diagnostic use of the case history depends for its 
validity and significance upon some conceptual scheme under- 
lying his diagnosis, so the sociological use of the case history 
depends for its validity and significance upon the classification 
and definition of environmental factors. 

Although the methods employed in criminological research 
can thus be clearly distinguished one from another, actual investi- 
gations do not necessarily employ one method to the exclusion 
of the others. A given piece of research may combine two or 
more methods. Thus, for example, Cyril Burt, primarily a 
psychologist, employs the test method, the psychological use of 
the case history method and the sociological use of the case 
history method. Similarly, Clifford Shaw, a sociologist, employs 
the psychological use of the case history method, the sociological 
use of the case histoiy method, and the census method. We shall 
find that the best researches are those which have been accom- 
plished by the employment of two or more methods in combina- 
tion. 

We have now stated the specific problems toward the solution 
of which research in causation has been directed, and we have 
also stated the methods employed in these researches. It is 
important at this point to show that the methods are capable 
of yielding data relevant to the problems. This can be done by 
stating a number of propositions which indicate this adaptation 
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the methods to the problems. The following propositions are 
a sense the postulates which criminologists have made, either 
explicitly or not. It will be seen at once that all research which 
has thus far been conducted has been based upon these postulates 
and that the questions which investigators have formulated for 
themselves are answerable by empirical evidence obtainable by 
one or another of the foregoing methods. 

(1) Individuals can be differentiated in terms of one or 
more human or environmental factors, and they can be classi- 
fied according to these differences. If a factor is measurable, 
individuals can be classified according to the degree to which 
the factor is present If a factor is susceptible only to direct 
inspection, individuals can be classified only according as the 
factor is present or absent. 

(2) Environmental situations can be differentiated in 
terms of one or more constituent elements, and they can be 
classified according to these elements. If an element is 
measurable, environmental situations can be classified accord- 
ing to the degree to which the element is present. If an ele- 
ment is susceptible only to direct inspection, environmental 
situations can be classified only according as the element is 
present or absent. 

(3) A class of individuals can be determined by an enum- 
eration of factors which can be treated as characteristic traits 
of that class of individuals. 

(4) A class of environmental situations can be determined 
by an enumeration of factors which can be treated as elements 
in that class of environmental situations. 

Existence Postulates. 

(5) Individuals possessing diverse traits exist. 

(6) Environmental situations constituted by diverse ele- 
ments exist. 


Since in the following sections we shall criticize as well as 
report criminological researches, it is advisable to state in advance 
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the specific criteria by which we shall evaluate their findings. 
We shall separate these criteria into two groups: (1) the condi- 
tions upon which the validity of the findings rests; (2) the con- 
ditions upon which the significance of the findings rests. We shall 
subordinately distinguish the conditions of statistical and of 
theoretical significance. These conditions express the minimum 
methodological requirements which investigators must satisfy in 
order to do valid and significant research. 

The validity of data consists in their being accurate and 
reliable. By accuracy is meant the precision of the observation 
or measurement; by reliability, the uniformity of a number of 
observations by the same or by different observers. Both the 
accuracy and the reliability of observations depend upon the 
definition of the observable, that is, the class of items to be 
observed. The item cannot be either counted or measured unless 
it is unambiguously defined. When a measuring instrument is 
employed, the necessary definiteness should be assured by the 
precision and uniformity of the instrument; when individuals are 
classified and then counted as members of one or another of the 
defined classes, accuracy and uniformity in the assignment of 
individuals to classes depend upon the clarity of the definitions 
out of which the classification is constructed. 

Research which employs a measuring instrument is, of course, 
subject to possible inaccuracy and variability in the instrument 
itself; but these defects are more easily overcome than the 
obstacles to accuracy and uniformity of observation present in 
research which is carried on by direct inspection. A test instru- 
ment can be tested for its accuracy and uniformity. It is much 
more difficult to ascertain the accuracy and reliability of human 
observers.'^ It must, of course, be remembered that unless the 
nature of the test instrument is defined, although the data which 
it yields may be accurate and reliable, the significance of the 
data must be otherwise determined. When observation is by 
direct inspection without the aid of instruments, the definitions 

®If one requires evidence for this point, he need only refer to Dorothy S. Thomas, 
Some new techniques for studying social behavior. New York: Bureau of Publicu- 
tioos, Teachers (^lege, Columbia University, 1929. 
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of the observables, indispensable to the accnracy and reliability 
of such observations, may or may not also render data signlflcant, 
according as these deflnitionB express concepts which are mem- 
bers of a set of compendent variables. 

This first requirement can be summarized briefiy as follows: 
(1) The data of direct observation must be instances of defined 
classes of observable items. (2) An estimate of the accuracy and 
reliability of the human observer employed in direct observation 
of phenomena should accompany the use of the data derived from 
such observation. (3) The data derived from the use of test 
instruments should be accompanied by some measure of their 
accuracy and reliability. Unless these minimum requirements 
are satisfied, the validity of the data remains completely inde- 
terminate. Invalid data should not be used as a basis for infer- 
ence or interpretation ; nor should data the validity of which is 
neither known nor capable of being estimated. Unless the data 
are valid in the two senses indicated, the use of numbers to repre- 
sent either the results of counting or of measurement is a vicious 
practice, because it gives the data which are denumerated a 
specious definiteness and comparability which they are not known 
to possess. It is, furthermore, obvious that unless the data are 
expressible numerically, they are not susceptible to any statis- 
tical treatment. 

Two stages in the interpretation of valid data must be sep- 
arated. The first we have already discussed under the head of 
statistical inference. The second is the interpretation of the 
results of statistical inference. The data of observation or 
measurement have no generality; they always constitute knowl- 
edge about some particular sampling of the universe. Statistical 
inference is the process by which we pass from the knowledge of 
the particular sampling to knowledge of the universe represented 
by that sampling. The products of statistical inference may 
therefore be said to have a generality which the data of observa- 
tion or measurement necessarily lack. Since our research prob- 
lems are never formulated with respect to definite aggregates of 
individuals but always with respect to the classes of which any 
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definite aggregate of individuals is only a sampling, it is always 
necessary for the observer to be able to develop the data of obser- 
vation by the application of statistical processes. 

The requirement which research must satisfy at this point 
can be stated as follows. The data must not only be valid but 
they must be capable of yielding statistical inferences. This 
capacity depends upon a number of factors which can only be 
mentioned here, such as the fairness of the sampling, the size of 
the sampling, the homogeneity of the sampling with respect to 
other traits than the observed trait, the distribution of the ob- 
served trait, whether continuous, discrete, normal, bi-modal, 
multi-modal, etc. 

It may be possible to apply a statistical process to data even 
when it is strictly not correct to make such application. Before 
any statistical procedure is employed with respect to a given 
set of data, therefore, it is always necessary to determine whether 
that statistical procedure is applicable to the particular data, 
and, furthermore, whether it is appropriate to the problem under 
investigation. Wlien the character of the data is such that a 
given statistical technique is inapplicable, the result of the 
application of that technique to the data must be invalid. 

Assuming that the raw data of criminological research are 
valid and that the products of statistical inference from such 
data are also valid, we can now pass to the second condition 
involved in the interpretation of the findings. This second con- 
dition can be understood only in the light of the specific problems 
by which these researches have been directed. The aim of crim- 
inological research is, as we have seen, to differentiate classes 
of individuals. In order that the data obtained by investigations 
may satisfy this aim, that is, be capable of being so interpreted 
that answers to the specific questions of differentiation can be 
given, control or comparison groups must always be employed.® 

®To understand these researches jt will be necessary to distinguish between con- 
trol groups and comparison groups. A control group is a group that is equated in 
Its distribution of certain variables to another group in order to study the differences 
that then result for certam other equated (uncontrolled) variables It is not neces- 
sary that a control group contam the same number of cases as the original group, 
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It 1b insufficient, for instance, to complete an investigation in 
wMch a sampling of the criminal group is observed or measured 
for one or more factors, if we do not possess similar knowledge 
with respect to a comparable group of non-criminals. Similarly, 
research which aims to differentiate one type of criminal from 
another fails unless comparable samplings of the classes of indi- 
viduals to be differentiated are studied. It is, therefore, clear 
that the data of research may be valid both observationally and 
statistically and yet be insignificant in the sense that they are 
incapable of yielding any conclusions relevant to the problem 
which has directed the research. The insignificance of the data 
and the inconclusiveness of the research are one and the same 
thing. The failure to employ properly constituted control groups 
or properly selected comparison groups is a failure to satisfy 
the basic condition upon which the significance of the findings 
of these criminological researches rests. The investigations which 
we shall examine in the subsequent section are criticized either 
for the failure to use any control or comparison groups or for 
various errors which attend the use of control and comparison 
groups. 

It is to be noted that we have restricted our discussion of the 
conditions underlying the significant interpretation of the re- 
search findings to a consideration of their ability to yield con- 
clusions relevant to the problems of differentiation. It is un- 
necessary to repeat here the further conditions which the re- 


as Ions general lines of its distribution are identical A control group is said 

to be defective when it fails to equate one or more relevant variables associated 
in the causation of the phenomenon, but not under statistical scrutmy. Comparison 
nxmps are greater or lesser portions of the population, ^erally represented by 
figures from the census, which are generally not equated for any variable smd at 
most for one or two; thw have merely a rough arbitrary value when used for mere 
percentage comparisons (their customary function) and are of no value at all for 
the more reliable forms of correlation, which demand control groups. It may ^ 
further remarked that such is the uniqueness of eac^ individual mvestigator’s analysis, 
preconceptions and methods that he generally has to create his control group mong 
the same lines as his original group and is not able to utilize groups for which 
data have been unearthed by other mvestigators, since those data are probably not 
relevant to his own approach. Where control groups are, as it were, borrowed from 
otiher investigators, the method of research is not necessarily the census method, but 
to avoid co nt usion, depends upon tiie way dx investigator handled his origmal group. 
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searches would have to satisfy in order that their findings shall 
render conclusions relevant to problems of etiology^ 

Failure to observe any of the foregoing methodological re- 
quirements, based upon the nature of the problems and the 
methods of criminological research, must necessarily result in 
invalid data, and render insignificant and inconclusive the empiri- 
cal evidence which is offered as relevant. Where research has 
failed to observe these requirements it is not entirely worthless, 
but worthless only in the sense that it has no scientific signifi- 
cance. It can be said here that none of the researches now to 
be examined sufficiently satisfies the minimum standards for 
valid and significant research. 

We think that this will be apparent to anyone who under- 
takes an examination of the researches reported in the following 
section. While we have not summarized all the empirical studies 
in this field, the investigations which we do summarize are typical 
of the work and certainly include the best work which has been 
done. The following section, therefore, constitutes an adequate, 
if not an exhaustive, survey of investigations which, for the reason 
already given, are classified as studies of the causation of crime. 

We present this summary for two reasons. First, as far as we 
know, researches in this field have nowhere been adequately sum- 
marized and analyzed. Second, in no other way can the inade- 
quacy of criminological research be so clearly displayed. It is our 
thesis that criminological research has not yet achieved a single 
definite conclusion and that its utter lack of significance is due 
to defects either in the planning or the execution of the researches. 
We offer the following summary as the evidence upon which our 
judgment is based. The reader can examine the evidence for 
himself and make an independent estimate if he cares to do so. 
However, he should approach the summary with the understand- 
ing that it is like a series of complicated diagrams and charts 
which accompany a text for illustrative purposes, the significance 
of which cannot be seen at a glance but only after careful study. 
The reader who does not care to make that effort may proceed 


fSee Chapter IV, supra. 



106 


RESEARCHES IN CAUSATION 


immediately to the third section of this chapter in which we 
endeavor to summarize the major defects in methodology which 
have prevented these studies from achieving either valid or sig- 
nificant results. 

Section 2. A Survey of Empirical Studies of the Causes of Crime. 

We shall present these researches in five groups, each con- 
sisting of investigations carried on in one of the methodologically 
distinctive manners described above:® 

I. Researches by the test method. 

II. Researches by the psychological use of the case history 
method. 

III. Researches by the sociological use of the case history 
method. 

rv. Researches by the census method. 

V. Researches by two or more methods. 

Where the number of researches is sufficient to render it feas- 
ible, each group will then be further subdivided in terms of more 
or less general problems to which the method has been applied. 
We shall, for example, in our discussion of researches by the test 
method distinguish investigations of the relation of intelligence 
and mental defect to criminality, investigations of the relation 
of physical traits to criminality, investigations of the relation of 
traits of character and temperament to criminality, and investiga- 
tions of the relation of grades of intelligence to types of crimi- 
nality. In this way we shall in some cases be able to consider to- 
gether all investigations of the same general problem by the same 
method. However, it is important to bear in mind that the same 
problem may have been investigated by different methods and to 
note the cross references that occur in each case. 

®The combinatory tae of methods is perhaps more prevalent than our list of 
researches might seem at first glance to indicate. However, where there is only a 
slight use of alternative methods in a reported research, that research has generally 
bem listed under its dominant method. At any rate, the conclusions reported belong 
inescapably in the methodological section to which they have been assigned. 
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I. Rbsbaechbs conducted by the test method. 

These investigations can be subdivided into four groups : 

(1) The relationship between physical traits and criminality. 

(2) The relationship between kinds and degrees of intelligence 
and criminality. 

(3) The relationship between traits of character and tempera- 
ment and criminality. 

(4) The relationship between grades of intelligence and dif- 
ferent types of criminality. 

(1) The relationship between physical traits and criminality. 

(a) Because of its historical significance, mention must be 
made of the work of Lombroso.® As is well known, Lombroso 
thought that by measurement and inspection he had discovered a 
positive relationship between a number of physical traits and 
criminality. The rdle of measurement or precise anthropometry 
was, particularly in his later writings,^® made subsidiary to that of 
observation, or the anatomico-pathological method, which involved 
the detection of certain physical anomalies, such as asymmetrical 
cranium, long lower jaw and outstanding ears, as stigmata of de- 
generacy. The physical traits which he employed as indices of 
criminality were not, however, causes of criminality. The cause 
was an inborn degenerate constitution and the various stigmata 
were the correlates of hereditary moral imbecility. Lombroso 
worked largely with criminals, however, and failed to make any 
adequate comparisons with non-criminals. Consequently his re- 
ports of the high incidence of certain physical defects among 

SL’uomo delinquente. 6th ed., Tormo* Fratelli Bocca, 1896. 

i®See particularly C Lombroso and E. G Ferrero, La donna delmquente. 2nd ed., 
Tormo L. Roux e C, 1894. 

ttit should be noted that while Lombroso held that degeneracy and atavism 
Were important factors m criminality, he did not claim that thev were the only 
determming factors In his later worl^ particularly, he held that degeneracy varira 
in degree, and that certain types of crimin^s were mfluenced by heredity to a relathrely 
slight extent and by social, economic and other factors to a much greater extent 
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criminals are inconclusive both for that reason and because of the 
unreliability of his non-metrical observations.^* 

(b) Galet“ compared the ears of 200 criminals and non- 
criminals. The criminals showed a slightly higher proportion of 
degenerative defects than the non-criminal group. 

(c) Vervaeck^* compared the height of a group of over 200 
Belgian prisoners with similar measurements for the Belgian 
army. The prisoners tended to be somewhat taller than the 
soldiers. 32% of the prisoners but only 23% of the soldiers were 
rated as very tail. 

A number of investigators^ have attempted to correlate en- 
docrine disturbances with criminality. 

(d) After the examination of 20,000 convicts, M. G. Schlapp^® 
suspected that over one-third of them suffered from glandular 
imbalance. 

(e) W. Timme^^ examined 25 ‘lifers’ in a New York prison, 
and found that 24 were glandular ‘types.’ 

(f) R. A. Reynolds^® reported that all the murderers in San 
Quentin at the date of his investigation had abnormal thyroids. 

(g) After the clinical and psychometric e.xamination of some 
500 delinquents, L. Grimberg^* attributed their delinquency to 
emotional defect caused by an organic inferiority expressed in 
hereditary endocrine imbalance. 


’■^The findings of later investigators, particularly Goring, (see p 150 fiE , infra) 
that the incidence of these defects is no higher in non-criminal than m crimuial 
populations, has been regarded as proof of the invalidity of Lombroso’s position. 
The position, too, is incompatible with current findings m psychology and genetics. 
^®Rcported m La lutte modeme contre le crime Bruxelles : F. liuxier, 1930, p 77. 
i*Ibid.. p. 67. 

Engelbach, Criminology as related to endocrinology 111 Med. J , 1926, 50, 
24-30 ; S. }. Morns, Relation of persistent thymus gland to cnmmology. Med. Rec., 
1921, 99, 438-439 See also T Sellin, A new phase of criminal anthropology m Italy. 
Annals Am Acad. Pol and Soc Science, 1926, 125, 233-242. 

i8Behavior and gland disease J Hered., 1K4, 15, 3-17 See also M G. Schlapp 
and E. H. Smith, The new cruninology New York. Boni and Liveright, 1928. 
WQuoted in New York World, May 10, 1924. 
iBQnoted in Associated Press dispatch, February 9, 1930. 
i>£motionjmd delin q uency. New York: Brentano’s, 1928, pp. 146-147. 
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In a study of 250 adult criminals L. Berman*° found from 
two to three times as much endocrine disturbance as in a group 
of 280 non-criminals of the same age. He attained substantially 
the same results when he compared 196 juvenile delinquents with 
a control of 298 well and healthy adolescents. The pituitary 
deficients constituted 35% of the juvenile delinquent group and 
consisted of the perennial thieves, precocious hoboes and habitual 
liars; the parathyroid deficients constituted 30% and consisted 
of those brought (sic) for impulsive assault and inability to learn 
normal social inhibitions; the thymus-adrenal dysfunctionals con- 
stituted 15% and consisted of the perverts and exhibitionists; and 
the thyroid-disturbed constituted 20% and consisted of the emo- 
tional hysterics with uncontrollable tempers. The author also 
lists the types of endocrine imbalance found coexistent with nine 
separate types of crime. 

The value of such work is negligible because of the unrelia- 
bility of endocrinological diagnosis, and the absence of control 
groups in terms of which glandular normality must be stand- 
ardized. 

(2) The relationship between kinds and degrees of intelligence 
and criminality. 

(a) In 1921 H. H. Goddard^ examined 236 cases from an Ohio 
juvenile court and found 33% feebleminded. He had earlier 
estimated that from 25% to 50% of the inmates of penitentiaries 
and reformatories are feebleminded.®* 

(b) M. R. Femald*® tested 100 inmates of the Bedford Hills 
Reformatory for Women and found 48% feebleminded." 

*®Crune and the endocrme glands Manuscript, 1931. 

“Uuvenile delinquency New York • Dodd, Mead and Co , 1921, pp 53-54 

^^Feeble-mindedness its cause and consequences New York . The Macmillan Co., 
1914, p. 7, and Bull Am Acad. Med, 1914, 15, 105-112 

^sPractical applications of psychology to the problems of a clearing house. J. 
Cnm. Law and Criminol, 1917, 7, 722-731. 

®*This was on the Stanford Revision of the Simon-Bmet test An interesting 
illustration of the discrepant figures for feeblemmdedness that can be obtained by 
using various standards is given on page 727, where percentages ranging from 34^ 
to 100% are cited. 
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(c) H. M. Adler*® reports that of a group of 677 delinquents 
tested at the St. Charles State Training School, 31% were found 
to be feebleminded. 

(d) J. De Las Heras** gave an intelligence test to the inmates 
of the reformatory school at Henares, Spain, and found 20% sub- 
normal. 

(e) M. G. Caldwell*' reports, in a study of 492 delinquent boys 
committed to the Wisconsin Industrial School, that approximately 
65% had an I. Q. below 86*® as rated on the Terman I. Q. interval, 
compared with 11% for Terman’s non-delinquent group of 905 
children. Various comparisons were also made between the in- 
teUigence of the delinquent group and that of groups of non- 
delinquent children of families requiring charitable aid (totalling 

I, 362 children) and 262 girl delinquents, as determined by other 
investigators. 

(f ) E. A. Lincoln*® found only insignificant differences in the 
distribution of intelligence of 3,368 military prisoners at Fort 
Leavenworth and that of the million and one-half population 
examined by the army psychologists. 

(g) E. A. Doll®® compared the distribution of intelligence of 
839 inmates of the New Jersey State Prison with that of the army 
white draft. He concluded that when allowance was made for 
selective influences on the basis of nationality and color (the 
prison group being half negro and foreign-born) the mental con- 
stitution of the prison group as a whole corresponded very closely 
to the average intelligence of adult males of the State as a whole. 
His allowqince for the influence of nationality and color was based 

*®Tenth annual report of the cnminologist (July 1, 1926- June 30, 1927.) Depart- 
ment of Public Welme, 111 

juventud delmcuente en Espaiia y s 
Henares: Imp. de la Escuela Ind. de J6venc 
Cnminol., 19&, 19, 287) 

^The intelligence of delinquent boys committed to Wisconsin Industrial SchooL 

J. Cnm. Law and Criminol , 1929, 20, 421-428 

*8Lack of facilities did not permit die examination of 17 1% of the cases. 

*®The intelligence of militairy offenders J Delinq., 1920, S, 31-40. 

*<*The comparative intelligence of prisoners J. Crun. Law and CnmmoL, 1920, 11, 
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on estimates of undetermined validity rather than on precise 
statistical determinations. 

(h) G. P. Stone’^ made a comparative study of 399 inmates 
of the Indiana Reformatory and 653 men of the United States 
Army; he found the average mental age of the army group to be 
13.4 and that of the Reformatory group to be 12.66. 

(i) Similarly, H. M. Adler and M. R. Worthington®* found 
27.7% of 6,404 Illinois cases mentally deficient as compared 
with 25% of an army draft group of 93,793. This study also 
reported wide divergencies in the extent of mental deficiency 
as between institution and institution and among various sections 
of the State of Illinois. 

(j) 0. Murchison®® made an elaborate statistical comparison 
of the intelligence of 3,942 prison inmates with that of 44,223 se- 
lected cases from the draft army. He found the native white crim- 
inal group to be superior to the white draft group in alpha scores. 

(k) G. J. Mohr and R. H. Gundlach®® working with approxi- 
mately 550 prisoners at Joliet also found that the average intelli- 
gence of the prisoners was slightly superior to that of the Illinois 
white draft as determined by the alpha test. They also found that 
the prisoners had higher average height, weight and chest cir- 
cumference than the army group. 

Certain general criticisms can be made of aU of this work. 
Even where controls have been used, their comparability is ques- 
tionable, and the technique of the comparison statistically crude. 
The prerequisites for a proper control group are extremely diffi- 
cult to meet, and unless they are satisfied the comparison is unre- 
liable. Second, the validity of various intelligence tests as meas- 
uring instruments is not beyond question. More crucial, however. 


\arj and 6S3 nw 
m-2S7. 

•*The scope of the problem of dehnquency and crime as related to mental deficiency. 
J Psycho-Asth., 1925, 30, 47-56. 

**Crmiinal intelligence. Worcester, Hass . Gark University, 1926, pp 41-44. 

•*A further study of the relation between physique and performance in criminals. 
J. Aim, and Soc. PsychoL, 1929, 24. 91-103. 
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than either of these factors are the problems raised in connection 
with the interpretation of test scores and the establishing of dis- 
tinctions between normal intelligence and the various degrees of 
subnormal intelligence. 

E, H. Sutherland’s®* examination of some 350 studies of the 
intelligence of American delinquent groups gives some indication 
of the variations in result that can be achieved where different 
Investigators adopt different standards of normality. The fol- 
lowing table taken from this valuable survey gives a rough indi- 
cation of the trend of diagnosis of feeblemindedness among 
delinquents and criminals since 1910. 

PSYCHOMETRIC STUDIES OF DELINQUENTS BY PERIODS 1910-28; 


ALL INSTITUTIONS 

Percentage Percentages 

Number Feebleminded Feebleminded 

Years of Studies in Median Study Range 

1910-14 50 61 4-96 

1916-19 142 28 1-82 

1920-24 104 21 1-69 

1926-28 46 20 2-58 


The fact that intelligence tests have been standardized for 
large samplings of the population, has led to attempts to interpret 
scores obtained by intelligence tests in terms of these standards, 
although a few of the studies have employed control groups. Thus, 
it has been suggested that the scores made by delinquents on the 
Binet-Simon test can be compared with Terman’s norms for unse- 
lected school children on the same test. When this was done, 
there was found an appreciably higher degree of feebleminded- 
ness among the delinquent children than among the group of 
school children. However, the validity of this comparison is ques- 
tionable since the school group would probably give a totally dif- 
ferent distribution with respect to those economic and social 
characteristics which are known to be related to the intelligence 


ssMental deficient and crime, chapter 15 of Social attitudes, ed. by Kimball Young. 
New York: Henry Holt and Co, 1931. 
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distribution. Significant comparisons can only be made of groups 
carefully equated for all relevant variables.®® 

It has also been suggested that the distribution of intelligence 
in the draft army furnishes a standard of comparison, on the 
ground that the draft army is a fair sample of the general popu- 
lation. In view of the fact that 24% of the draft army have 
been estimated to be feebleminded,®^ studies which find 20% of 
the criminal group to be feebleminded cannot be said to be indi- 
cative of a high correlation between mental defect and criminal 
behavior. 

Such attempts to interpret comparatively the scores obtained 
by intelligence tests administered to criminals have also been 
criticized in terms of the statistical assumptions which underly 
the norms for intelligence. It has generally been assumed that in 
the population at large the average I. Q. is 100 and the average 
mental age, 16. A number of investigators®® have maintained that 
these estimates are excessively high, and that the true figures are 
probably much lower. If this is the case the low intelligence 
often reported as having been discovered among criminals may 
be partly due to the high standards employed by the testers. In 
view of this criticism a number of investigators have employed 
lower standards, thereby obtaining different results from the same 
test. If, in addition, it is remembered that careful investigators 
today base their diagnoses of feeblemindedness not only on verbal 
test scores but also on the result of a variety of other tests and 
on qualitative criteria,®® it will readily be seen that no statis- 
tically reliable conclusions can be drawn from the incomparable 


of the Natio^ Academy of Science, Vol XV Washington. Government Pnnting 
Office, 1926. 

*8See E. A. Doll, The average mental age of adults 

3, 317-328 ; C Burt, Delmquency and mental defect Br.. * j 

3, 168-178; P M. Symonds, A second approximation to the curve of distribution 
of intelligence of the population of the United States. J. Educ. Psychol , 1923, 14, 
65-81. See also Terman’s statement quoted m M R Femald, M. H. S. Hayes 
and A Dawley, A study of women delmquents m New York State. New York: 
The Century Co, 1920, pp 418-419. 

89No criticism of the practice of employing qualitative criteria is intended from 
the pomt of view of effectiveness of diagnosis. It probably mcreases the validity of 
the diagnosis, but it also probably tends to decrease its reliability. 
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and ambignooB indices of feeblemindedness among delinquents 
and criminals which are yielded by studies such as those to which 
we have referred. 

Studies have also been made of the relation between mechan- 
ical as opposed to verbal intelligence and delinquency. 

(l) M. R. Jessup," working with 138 boys from the Los 
Angeles Juvenile Court, found an excess of mechanical aptitude 
over verbal intelligence, these boys exceeding the Stenquist norms 
for New York school children in mechanical ability. 

(m) F. D. Daugherty," working with 114 boys and 108 girls 
from the same Court, likewise found an excess of mechanical abil- 
ity over the established norms for unselected groups. 

(n) M. E. Aden^® gave the Stanford-Binet to 410 delinquents 
and found their mean I. Q. to be 71.1. When the mental ages of 
his group were paired for the corresponding chronological ages 
on the Pintner-Paterson norms, the group ranked higher in per- 
formance. On the assumption that the Pintner-Paterson group 
were of normal verbal intelligence, this would seem to indicate 
a difference in the intelligence of delinquents when graded by 
verbal and by performance tests. 

Two criticisms are to be made of these studies : first, that no 
direct comparison is made between the scores on the Stenquist 
mechanical ability test and those on the standard intelligence 
tests and second, that the results of the Stenquist test given to 
California delinquents are not strictly comparable with the Sten- 
quist norms, since these norms were established by giving the 

Mpreliminaiy report of a study of the mechanical ability of delinquent txws of 
the Los Angeles Juvenile Court, 1924 J Delinq, 1925, 9, 105-116. 

study of the mechanical ability of delmquent children of the Los Angeles 
Juvenile Court, 1925. J Dehnq , 1926, 10, 293-311 

**Prelunmary rgiort of a study of the motor ability of delinquent boys and girls 
of the Los Angeles Juvenile Court J Delmq , 1926, 10, 351-367. For further material 
of this type, see J L. Stenquist, E. L Thorndike and M R. Trabue, The mtellectual 
status of children who are public charges Arch. Psychol , 1915, No 33 

<>For appropriate technique for measuring variations in ability sec T. L Kelley, 
Influence of nurture upon native differences New York : The Macmillan Ca, 19^, 
and C Bngham, General report on the scholastic aptitude test (28th Annual Report 
of the Secretary of the College Entrance Examination Board, Appendix D.) New 
York: Published by the Board, 192a 
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test to New York school children. It is also likely that the norms 
used for the other tests are not entirely applicable to the delin- 
quent groups. 

(3) Relationship between traits of character and temperament 
and criminality. 

Various test instruments have been constructed for measuring 
non-intellectual traits. A number of standard tests which purport 
to measure various personality traits have been employed in the 
study of delinquency, and individual investigators have con- 
structed their own batteries of tests for various character traits.** 

(a) E. K. Bryant*'’’ tested 100 boys of the Whittier State School 
of California by the Downey test and got a relatively high score 
in “assurance” and a relatively low score in “resistance”. 

(b) E. Wires*® obtained similar results with a group of 87 
delinquents in Detroit. 

(c) Later Bryant*^ made a comparative study of delinquents 
and non-delinquents by the Downey test and found that the 
delinquents were inferior in speed of decision, coordination of 
impulses and somewhat in motor inhibition. 

The significance of these three studies is difficult to estimate 
because of the doubtful validity of the test. Control groups were 
absent in the first two studies; and the control group that was 
employed in the third was both too small and not strictly com- 
parable, having been selected from the Berkeley High School. 

(d) C. L. Weber and J. P. Guilford*® gave tests to 86 prisoners 
in the men’s reformatory at Lincoln, Nebraska, who had an aver- 

Landis has made a careful study of the validity of ten such measures in- 
cluding the Pressey X-O test, and has found them to be unsatisfactory as measure 
of emotionabty m delmquents (An attempt to measure emobonal traits m juvenile 
delinquency. Manuscript, 1931 ) 

<®^e “will-profile” of delinquent boys, J Delinq , 1921, 6, 294-309 
^The Downey will-temperament profile m personality studies of juvemle delin- 
quents ). Abn. and Soc. Psychol , 1926, 20, 416-440 

^‘^Delmquents and non-delmquents on the will-temperament test J Delmq , 1923, 
8, 46-63. 

^^Character trends versus mental deficiency in the problem of delinquency. J. Crim. 
Law and Crunmol , 1926, 16, 610-612, See also J. P Guilford, An attempted stu^ of 
emotional tendencies m crunmals J Abn. and Sot Psychot, 1926, 21, 240-244. 
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age intelligence higher than the army standard, and obtained 
somewhat lower scores on the Pressey X-0 test for afifectivity and 
somewhat higher scores for idiosyncrasy than the scores given in 
Pressey’s norms. The latter comparison is of little significance, 
as the Pressey norms were obtained from a very small group of 
college students" and the test itself is of dubious validity. In this 
particular investigation only 47 of the replies could be used. 

(e) V. M. Cady®® constructed a battery of tests to measure 
moral traits, and gave them to 70 Whittier School boys, an in- 
corrigible public school group and a corrigible public school 
group, all of the same age. In general, his finding was that the 
incorrigible group gave higher indices of deficiency in the char- 
acter traits studied than the good conduct group, and that the 
delinquent group exceeded both public school groups in these 
indices.®^ 

(4) Relationship between degrees and kinds of intelligence and 
various types of criminality. 

(a) V. V. Anderson®^ found that the feebleminded constitute 
a large proportion of recidivists, that 25% to 40% of recidivists 
are feebleminded, but he did not give comparable percentages for 
non-recidivists. 

(b) On the other hand, C. Murchison®® is of the opinion that 

<®See S L Pressey, A group scale for investigating the emotions. J. Abn. 
and PsychoL, 1921, 16, SS-64. 

BOThe estimation of juvemle mcorrigibility J. Delmq Monogp*., 1923, No. 2. 

R. Laslett (Preliminary notes on a test of delinquent tendencies J Delmq., 
1925, 9, 222-230), A. S. Raubenheimer (An experimental study of some behavior traits 
of the potentially delmquent boy Psychol Monogr, 1925, 34, No. 6), and H. M. 
Cushing and G. M. Ruch (An mvestigation of character traits m delmquent nrls. 
J. Appl. Psychol., 1927, 11, 1-7) have also differentiated delinquent and non-dwlin- 
quent groups to some extent by means of ingenious character tests. Although these 
character tests frequently possess fairly high reliability, it is impossible to say pre- 
cisely what traits they measure. For that reason, they cannot as yet give any real 
insight mto the causes of delmquency. However, as L Id Terman (Research on the 
diagnosis of pre-delinquent tendencies. J. Delmq, 1925, 9, 124-130) pomts out, 
they may possibly be found to be of some predictive value m selecting pre-delinquents 
from school populations for the purpose special training. Their value as a pre- 
ventive instrument of this type remams tmdrtermined. 

BsPeeblemindedness as seen in court Ment Hygiene, 1917, 1, 260-265. 

“•Oiminal intelligence. Worcester, Mass. • Clark University, 1926, pp 70-71. 
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recidivists are on the average more intdligent than first 
offenders.®^ 

(c) F. C. Shrubsal“ found that 51.6% of a group of defective 
boys and 74.3% of a group of non-defective boys had stolen ; and 
that 19.4% of a group of defective girls and 34.4% of a group of 
non-defective girls had stolen.®* 

(d) A survey of 1,288 inmates of county jails and peniten- 
tiaries in New York in 1922 showed that of those arrested once, 
5.8% were mentally deficient; of those arrested twice, 9.9%; of 
those arrested three times, 9.6% ; of those arrested four or more 
times, 6.7%.®^ These percentages do not indicate any relation- 
ship between mental deficiency and recidivism. The variable effi- 
ciency with which mentally deficient cases are committed to 
special institutions may have had a great influence in determining 
these percentages. 

(e) E. M, Riddle®* studied 435 children, of whom 190 were 
known to steal, 68 were known not to steal and 177 had no previ- 
ous record of stealing. 34% of the children known not to steal, 
47% of the children known to steal (a much larger group) and 
58% of the group in which the presence of stealing was undeter- 
mined, had I. Q.’s under 70. 

(f ) E. H. Sutherland®* analyzed the reports of Auburn State 
Prison, New York, from 1921 to 1926, and found that 52% of all 

^*A defect in compansons between recidivists and first offenders is that many 
of the first offenders may later become recidivists (The percentage of recidivism 
has been estimated to be as high as 75% ) It is clear that &e presence of any con- 
siderable number of such cases in the group of first offenders might easily ma^ any 
relationship that exists. 

®®I>elmquency and mental defect Bnt J. Med. Psychol , 1923, 3, 179-187. 

®*J E. W. Wallm (Delmquency and feeblemmdedness. Ment Hygiene, 1917, 1, 
585-594, and The diagnostic findings from seven years of examinmg m the same school 
clmic. J. Delinq, 1923, 8, 169-195) and C Burt (Delmquency and mental defect 
Bnt J. Med Psychol , 1923, 3, 168-178) report that the group with the highest 
delinquency rate is not the definitely deficient group but the badcward group. 

‘‘^Report of a mental hygiene survey of New Yoiic county jails and penitentiaries, 
with reccmmendations. New York: National Committee for Mental Hygiene 1924, 
p. 14. 

^Mstealing as a form of aggressive bdiavior. J. Aba and Soc. PsychoL, 1927, 22; 

••Mental de fi ciency and crime. 
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those who entered the institution in this period were diagnosed 
as feebleminded, and that 51% of those who were punished for 
institutional delinquencies in the same period were so diagnosed. 

A number of investigators®“ have reported differences in aver 
age intelligence or differences in the proportion of feebleminded- 
ness among various classes of offenders. While, according to 
most of their reports, individuals convicted of embezzlement or 
fraud tend to exhibit a higher intelligence than other criminal 
groups, no consistent differences have been found in the compara- 
tive intelligence of other classes of offenders.®^ 

A difficulty common to all the researches employing the test 
method has been their failure to take account of the possible 
heterogeneity of the factors which are measured by the various 
tests. In the case of intelligence, for example, C. Brigham®® has 
pointed out the invalidity of group comparisons which ignore the 
diversity of independent traits measured by the intelligence tests. 
The concept of intelligence seems to include a number of separate 
traits such as verbal ability, numerical ability and memory. The 
intelligence tests may fail to differentiate delinquent from non- 
delinquent groups either because delinquents and non-delinquents 
do not in fact differ with respect to those traits or because the 
differences are not revealed by the intelligence quotient. Indi- 
viduals with the same intelligence quotient may differ signifi- 
cantly with respect to one or more of the traits into which the 
concept of intelligence can be analyzed. This may also be true 
of the other tests that are used to measure traits of temperament, 
character and mechanical aptitude. Thus, even if the researches 
which we have considered were otherwise unimpeachable, it would 


«>See Murchison, Erikson, Root, (tnfra, pp 116, 146). See also Report of a mental 
hygiene surrey of New York county jails and penitentiaries, p 12 

BiThere have been a number of other test studies, particularly of the relation 
between intelligence and criminality These remaining studies conducted by Slawson, 
Calhoun, Burt and others are the most careful work done m this field. But 
in each case the test method has been used in conjunction with some other 
method or methods of research and we shall therefore reserve these studies for 
further discussion in their proper context below See pp 145, 155, 157. 

B^Intelligence tests of mmii^rant groups. Psychol. Rev, 1930, 37, 158-165. See 
also T. L Kelley, Crossroads m the mmd of man. Stanford Umversity, California: 
Stanford Umversity Press, 1928, C Spearman, The abilities of man. New York: The 
M ac m i ll a n Ca, 1927. 
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be impossible to interpret their results with any degree of preci- 
sion. 


II. BBSBABCHES OONDUCTBD by THB psychological USB OF THB 
CASB HISTOBY MBTHOD. 

Work of this type has consisted largely of two types of in- 
vestigation: (1) the examination of biographies of offenders in 
order to gain insight into their motivating psychological mechan- 
isms and (2) the study of the frequency of personality types in 
criminal or delinquent populations and, less often, in non-crimi- 
nal or non-delinquent populations. Although work of the first 
type, the qualitative study of case histories, has produced a great 
deal of suggestive material, it has been confronted by two major 
difficulties. In the first place, the items selected as relevant in a 
given biography are influenced to a considerable extent by the 
previous training of the investigator. Furthermore, the relation- 
ships among factors that appear significant to one investigator 
are considered insignificant by another. Difficulties such as these 
are typical of all observational work. They are especially preva- 
lent in the observation of such subtle and little understood factors 
as feelings, attitudes and emotions ; and they can be obviated only 
by the adoption of a precisely defined and logically consistent 
terminology. The intensive study of a great many cases has pro- 
vided concepts which might well be employed to direct more care- 
ful empirical research in the future." 

«®The most comprehensive set of concepts is that of psychoanalysis. (See F 
Alexander, Mental hygiene and crimmology Ment. Hygiene, 1930, 14, ^3-882, 
F Alexander and H Staub, The criminal and his judge. Vienna. IntemaL 
Psychoan. Verlag, 1929 ) Psychoanalytic concepts, in addition to their use by psycho- 
analysts, have exerted considerable mfluence upon many other investigators of the 
relationship between abnormality and crime See W. Healy, A F Bronner, Recon- 
structing behavior m youth New York Alfred A Knopf, 1929, B Glueck, Studies m 
forensic psychiatry Boston Little, Brown, and Co , 19l6 

One should also note the work of B Karpman who has probably performed the 
most extensive empirical investigation by psychoanalytic methods made m Amer- 
ica. (Criminality, the super-ego and the sense of gmlt PsychoanaL Rev, 1930, 
17, 280-296, The psychopathology of exhibitionism Fsychoanal Rev, 1926, 13, 64-97; 
The problem of psychopathies Psychiat Quar , 1929, 3, 495-525 ; Psychoses m 
criminals J Nerv and Ment Diseases, 1926, 64, 331-351, 482-502; Ibid. 1928, 67, 
224-247, 355-374, 478-488, 599-608, Ibid, 1928, 68, 39-54, Ibtd., 1929, 70, 520-534, 
622-641 ) He has examined many thousands of prisoners, classified as crunm^y 
insane at Samt Elizabeth’s Hospital, Washington, and has collected a number in 



120 


RESEARCHES IN CAUSATION 


A number of studies of the second kind, the incidence of vari- 
ous psychological types in the criminal population, have appeared. 
It will be sufficient to notice a few of the more interesting of them. 

(a) M. S. Covert** examined 100 unselected juvenile delin- 
quents at the Whittier School and compared them with surveys 
of public school children in Boise, Santa Anna and Bakersfldd. 
37% of the delinquents, 7% of the Boise group, 21.6% of the 
Santa Anna group, and 7.2% of the Bakersfield group, were rated 
as excitable. The median intelligence quotient for the excitable 
children appeared to be about the same as that for the non- 
excitable children. Inasmuch as excitability was defined as “an 
emotional state characterized by loss or weakening of inhibitory 
control such that some form of irregular conduct results”, the 
factor of delinquent behavior might well have infiuenced the 
excitability ratings. 

(b) V. V. Anderson*® reports that of some 4,000 delinquents 
studied in one state, 60% were suffering from some abnormal 
nervous or mental condition, and that this finding is in accord 
with the results of studies in other states. In another of his 
numerous studies,** he found that 31.2% of a group of 167 juvenile 
delinquents were psychopathic, as compared with 2.7% of some 
4,000 school children in Cincinnati who were psychopathic or pre- 
psychopathic. Sutherland*^ has pointed out that these propor- 
tions are probably not typical because of the small number and 
selected character of the delinquent group and because the school 
children and the delinquents were not examined by the same 
method. 


elaborate case histories without, however, making any statistical use of his data. 
His opinions can be briefly summarized (1) all crimuials are abnormal; (2) the 
abnormality of criminals is mamly of two sorts, either neurotic or psychc^thic; 
(3) the neurotic t 3 rpe is roughly identical with tiie casual offender and die psycho- 
pathic type with the habitual criminal 

“Excitability in delinquent boys. J Delmq , 1920, S, 224-239. 

“Medical and psychopathic approach to the delinquent problem. J. Crim. Law 
and Crimmol., 192r 12, 404-408. 

“Report of the mental hygiene survey of CmcinnatL New Yoric : National Com- 
mittee for Mental Hygiene, 1922. 

“Criminology. Phila.: J. B. Lippmcott, 1924, p 123. 
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(c) A. L. Jacoby*® examined 1,184 individuals referred to 
the psychopathic clinic of the Recorder’s Court, Detroit, and 
found 263 mentally subnormal, 121 insane, 604 abnormeil but not 
insane, and 204 normal. The invalidating feature in this, as in a 
number of similar studies of his,** is that his data are derived from 
groups not homogeneous with the general criminal population. 
Court cases are usually not referred to clinics unless they are sus- 
pected of abnormality. 

(d) F. H. Allen™ concluded from an analysis of the case his- 
tories of 60 children caught stealing that in almost 60% of the 
cases their antisocial activity was an attempt to compensate for 
a sense of inferiority. 

(e) R. H. Bryant’^ reports 7 studies, covering 7,266 criminals. 
In this group 31% of the cases were classified as psychopathic 
personalities. 

(f) The National Committee for Mental Hygiene^* reports 
mental abnormality in 59% of 608 Sing Sing cases; in 70.6% of 
3,461 Texas penitentiary cases, and in 86.8% of 226 Texas 
county jail cases; in 68% of 602 New York police department 
cases and in 69% of 781 New York Juvenile Court cases; and in 
46% of 1,000 Boston Municipal Court cases. 

A number of studies have also been made of the relation be- 
tween a type of abnormality and criminal behavior, or the rela- 
tion between abnormality and a type of criminal behavior.''® 

(g) Among the most interesting of these is the study of B. 
Glueck.™ He found that of 608 consecutive entrants to Sing 


*^The psychopathic clinic in a criminal court J. Am. Judicature Soc., 1923, 7, 
21-25. 

“Disdplmanr problems of the Navy. Ment Hygiene, 1919, 3, 603-608. For similar 
reports of the distribution of types of abnormality among delinquents and crimmals 
suspected of abnormality see H M. Adler, Sixth to Twelfth Annual Reports of 
the Cnmmolomst Department of Public Welfare, State of Illinois, 1924-19% 

■’“Psychic factors m juvenile delinquency. Ment Hygiene, 1927, 11, 764-774. 

’’The constitutional psychopathic mfenor, a menace to socie^ and a suggestion 
for the disposition of such mdividuals. Am J. Psyduat, 1927, 6, 671-689. 

’^Mental hygiene and delmquency. Ment Hygiene Bull., 19^, 3, 1. 

■’•W. C. Sulfivan, Cnme and msamty. New York • Physicians and Surgeons Book 
Ca, 1925. 

™A study of 608 admissions to Sing Sing Prison. Ment Hygiene, 1918, 2, 85-151. 
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Sing 66.8% were recidivists, while of the 91 native born psycho- 
pathic cases included in this group 86.8% were recidivists. 

(h) In a similar study L. Babinowicz^" found that while 
53.3% of 1,000 nnselected cases in the prison at Forest, Belgium, 
were abnormal, 67.4% of the 488 recidivists included in the Forest 
group were abnormal. He also found that 83% of 100 cases in 
the Central Prison at Louvain, whose offenses were more serious 
than those of the Forest groups, and 87% of a group of 59 recidi- 
vists included in the Louvain group, were abnormal. The signifi- 
cance of these figures is lessened by several factors. First, com- 
parison of the recidivist groups with the larger groups of which 
they form a part is obviously an inept way of displaying compari- 
sons between the recidivist and non-recidivist groups. Second, 
the abnormal group included a large percentage of cases diagnosed 
as constitutionally immoral, a classification probably influenced 
by the incidence of criminality among, and the gravity and fre- 
quency of the offenses committed by, the persons diagnosed. Third, 
since the percentage of non-recidiviste who will later become re- 
cidivists is unknown, first offenders cannot be considered as an 
adequate control for recidivists 

The significance of studies of abnormality in criminals is pri- 
marily conditioned upon similar studies of control groups and 
the reliability of the classifications employed. These classifica- 
tions are most frequently in terms of abnormality. Abnormality 
itself is a rather loose term which may be taken to include the 
oi^anic and functional psychoses, the neuroses and consti- 
tutional psychopathy. Constitutional psychopathy is an ill-defined 
and very little understood concept and has low reliability as a 
diagnosdc criterion. That the reliability of most of the other 
psychiatric categories is also low, is suggested by the work of 
E. B. Wilson and J. Deming,’'* who found that when 973 cases 
were classified in one hospital and then reclassified, there was 

TSLa lutte moderne contre le crime. Bruxelles F. Larcier, 1930, pp 153, 154, 214. 

''^Statistical comparison of psychiatric diagnosis in some Massachusetts State 
HMpitals durmg and 1926 Quar Bull. Mass. Dept. Ment Dis, 1927, 11, 
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only 73% agreement in the diagnosis of dementia praecox. This 
figure is surprisingly low inasmuch as dementia praecox is con- 
sidered a relatively clearly defined psychosis and the two classifi- 
cations had some infiuence on each other. A further crucial 
difficulty has arisen from the fact that most of the abnormality 
classifications are partially defined in terms of the incidence of 
criminal behavior. This is particularly true of the category of 
psychopathic personality or constitutional psychopathic inferior- 
ity since criminalism is one of the symptoms that define this class. 
Wherever this is the case, it is obvious that results indicating a 
large percentage of abnormality among criminals, or certain 
classes of criminals, or showing a larger percentage of abnormal- 
ity in delinquent than in non-delinquent groups cannot be re- 
garded as exhibiting any other than a spurious relationship, no 
matter how excellent the evidence may be otherwise. The diag- 
nostic classification must necessarily be made independent of the 
factor of criminality. 

The researches set forth in this section indicate how dispro- 
portionate has been the amount of speculation and opinion in 
this field as compared with the valid and significant findings. 
There remain numerous problems which have never been investi- 
gated ; and those which have been studied remain unsolved. Even 
were it assumed that research, such as that which we have sur- 
veyed, has resulted in valid indices of the nature and extent of 
mental and emotional abnormalities in the criminal population, 
it would still be difficult to interpret them significantly in the 
absence of knowledge of the nature and prevalence of identical 
abnormalities in the general population. 

III. BbSBABCHBS CONDUGTESD by THB SOdOLOOlCAli USB OF THB 
CASE mSTOBT METTHOD. 

Besearch of this kind, as conducted both by psychologists and 
Bociolc^sts, has for the most part consisted of examinations of 
the biographies of delinquents or criminals for the purpose of 
obtaining information about various environmental factors which 
may have influenced their behavior. The largest class of re- 
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searches employing the sociological use of the case history method 
deals with the enTironmental factors involved in the domestic 
situation. One would expect this to be so in view of the great 
emphasis that psychology has placed in recent years upon the 
home as the developmental background of adolescent and adult 
behavior. A number of studies have confined themselves largely 
to factors in the home situation. 

(a) Having examined the case histories of 300 delinquents 
in the Los Angeles city schools, B. B. Fowler’'^ reports broken 
and unsettled homes, lack of parental control, poverty, and wealth 
(sic) as the “major causes” of their delinquency. She points out 
that poverty may have various consequences, each of which may 
have an independent causal connection with the occurrence of 
crime, — shiftlessness of parents, the fact that both parents must 
work and therefore neglect their children, or that the children 
may be forced to do hard work too early. 

(b) S. Dahlstrom’® estimated the number of ddinquents com- 
ing from broken homes at 50%. Either one or both parents of 
more than 50% of the delinquent children were alcoholic. 

(c) W. F. Lorenz^® studied some 300 ex-service men in penal 
institutions. 59% came from broken homes in their childhood. 

(d) K M. B. Bridges®® studied 104 delinquents at the Boys 
Farm, Shawbridge. He estimated that 60% came from broken 
homes ;®^ the absence of the father was more frequent than that 
of the mother. 

(e) E. L. May®* reports that of 2,000 criminals, 66% came 
from broken homes and 64% were unmarried. His group is ill- 
defined and no control figures are cited. 


/W, 1922, ^ 3", 14--. 

the young criminal a continuation of the neglected child?” J. Delinq, 1928, 
12, 97-121. 

™Delmquency and the ex-soIdier, Ment H 3 
^Factors contributing to juvenile delinque 
1927, 17, S31-S80. 

^^‘Brdken hone’ means the separation of the parents, for whatever c 
^Survqr of cnminal statutics. J. Delmq., 11, 279-293. 
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(f) P. G. Bonser®* compared the census survey of a delinquent 
and a non-delinquent group. Of 200 delinquent school boys, the 
fathers of 20% were dead; of 235 public school boys, the fathers 
of 6% were dead; of 78 delinquent girls, the fathers of 63% were 
dead; of 238 public school girls, the fathers of 5% were dead. 

Other studies** have presented data in regard to the economic 
status of the home, the identity of the missing parent, the cause 
of the separation of the parents, the nationality of the parents, 
the number of other offenders in the family, and the like. The 
most consistent finding appears to be the presence in delinquent 
groups of lai^e percentages of children from broken homes and 
of foreign-born parentage. In these studies, again, lack of ade- 
quate control figures makes it difficult to estimate the significance 
of these factors. 

(g) 0. Burt*® studied 113 English prostitutes and found that 
only 7.1% came from really poor homes, while 30 1% came from 
comfortable families. But here, too, no control groiip was em- 
ployed and the economic aspects of the environment lacked pre- 
cise definition. Other studies have been made of the previous 
occupation and home life of prostitutes, but they are all similarly 
inconclusive.®® 


*sCleveland Recreation Survey School work and spare time. Qeveland The 
Survey Committee of the Cleveland Foundation, 1918, pp 32-33 

MS and K T. Glueck, 500 cruninal careers New York Alfred A. Knopf, 1930 ; 
W Healy and A F. Bronner, Delmquents and criminals New York . The Macmillan 
Co , 1926 , Sub-commission on Causes and Effects of Crime. F rom truancy to crime. 
Albany: The Crime Commission of New York State, 1928, S P Breckinridge 
and K Abbot, The delinquent child and the home. New York. Chanbes Publicabon 
Committee, 1912. K H Johnson (School problems in behavior Hartford, Conn.: 
Hartford Seminary Foundation, 1925 ) contains statisbes m tabular form cover- 
ing a wide range of specific items, but inferences respecting groups of these items 
are rendered more or less impossible because the categories m eadi group are not 
mutually exclusive 

MCause of sex-delmquency m girls. Health and Empire, 1926, 1, 251-271 
*®See Femald, Hayes and Dawley, mfra p 143, Katharme B. Davis, A study 
of prostitutes committ^ from New York City to the State Reformatory for Women at 
Bedford Hills. Supplementary chapter in C^orge J Kneeland, Commercialized pros- 
btution in New York City. New York . The Century Co , 1913. 
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rv. Bbsbabcheb c»nduotiid by thb census method ” 

These investigations can be subdivided into the following 
groups: 

(1) The relation between domestic or familial factors and 
criminality. 

(2) The relation between various economic factors and crim- 
inality. 

(3) The relation between alcoholism and drug addiction and 
criminality. 

(4) The relation between the specific characteristics of a 
community and criminality. 


(1) The relation between domestic or familial factors and crim- 
inality. 

(a) E. H. Shideler®* discovered from a census of 7,698 de- 
linquents in industrial schools in 31 states that 50.7% came from 
broken homes. He offered as a comparative figure an estimate 
based on the 1910 census, that 26.3% of the total child population 
came from broken homes. 

(b) C. Owings®* reports that out of 255 cases which appeared 
before the Tribunal pour Enfants of Paris, 160 came from 
broken homes. 


87 As we have already pointed out, the census method is a compilation, and often 
a statistical treatment, of data already gathered and mampulated rather than a first- 
hand investigation by some land of primary observational technique. Inasmuch as the 
data whu^ we are about to present have often been collected in the first instance 
either by the test method or by the psychological or sociological use of the case 
history method, it should not appear surprising that some of them, such as the 
researches dealing with factors m the domestic situaUmi, seem very much like 
the researches which we have already considered It must be borne in mmd, 
however, tiiat the census method is often applied to data obtamed neither by the 
test nor by the case history method but by some other technique of observation. 

88Family dismtegration and the deluiquent boy in the United States. J. Crim. 
Law and Criminol., 1918, 8, 709-73Z 

8*Le tribunal pour cn&nts. Paris: Lcs Presses Unhrersitaires de Fiance, 1923, 

p. 66. 
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(c) G. M. Wilson^ made a study of 620 admissioiis to the 
New Jersey State Home for Boys in 1924-1926 and found that 
122 or 20% came from broken homes; the nearest comparable 
estimate he presents is that derived from the survey of 10,000 
cases in seven juvenile courts made by the Children’s Bureau at 
Washington. Of the latter cases 40% were found to come from 
broken homes. 

(d) The United States Census Bureau®^ estimates, for the 
year 1923, the proportion of juvenile delinquents coming from 
broken homes at 46%. 

While control groups were employed in the following studies, 
their use of them is characterized by a failure to equate relevant 
variables, particularly socio-economic status.®* 

(e) S. B. Crosby®* found that of 314 boys appearing before 
the Alameda county juvenile court in 1926, 46.5% came from 
broken homes. She estimated from the 1920 census of Alameda 
county that 26.2% of the total population came from broken 
homes. The estimate based upon the census was not a com- 
parable one since it took account only of separations due to 
death or divorce, and ignored separations for other reasons. 

(f ) The United States Census Bureau®® has published a report 
containing a good deal of information in regard to the character- 
istics of 19,080 persons who were committed to state and federal 
penal institutions during the first six months of 1923. Com- 
parisons are made with various census estimates for the general 
population. While in 1920 61.4% of the general population 
lived in urban and 48.8% in rural districts, 77.8% of the prison 

^Adaptation of treatmoit to cause in male juvenile ddinquency. J. Crim. Law 
and Criminol., 1927, 18, 207-217. 

•^Department of Commerce, Bureau of the Census, Children under institutianal 
care, 19^. Washington Government Prmting Office, 1927. 

••The same criticism is pertment to those studies which purport to show the 
disproportionate number of negro offenders to the general negro popnlaticm. 

••A study of Alameda county delmquent boys, with special emphasis tqxai die 
group commg from broken homes. J Juv. Res., 1929, 13, 220-230. 

•^Department of Commerce, Bureau of the Census, The priaoner’s antecedents. 
Washington. Government Printing Office, 1929. 
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gronp were imprisoned for crimes committed in urban, and only 
22^% for crimes committed in rural, sections. As regards edu- 
cational background, it was estimated that the ratio of com- 
mitments per 100,000 of the adult population was 42.7 for the 
illiterate as against 27.3 for those able to read and write; and 
that the ratio of prisoners with a college education was 14.3 per 
100,000, this being the lowest for the literate group. With regard 
to economic status it was found that the weekly earnings of the 
prisoners were not materially lower than the earnings of persons 
gainfully employed in manufacturing. Recidivism was frequent. 
50.5% of those in prisons and reformatories and 46.8% of those 
in jails and workhouses had previously been imprisoned one or 
more times. The ratio of commitments for divorced prisoners 
per 100,000 of the general population was 201.9 for males and 
24.1 for females, as contrasted with a total commitment ratio 
of 48.4 for males and 3.4 for females. Taking the divorced pris- 
oners by sex and five year age groups, the highest ratio, 642, was 
found for males between 20 and 24 years of age.®® 

While these figures deserve attention because of the great 
populations studied, they are of relativdy little significance be- 
cause comparisons are made with groups of the general popu- 
lation which are not comparable for such factors as age, economic 
status, geographical location and the like. In addition, the 
figures for the general population are frequently rather rough 
estimates which are not comparable in accuracy with the data 
regarding the prison group. Their significance is diminished 
also by the fact that since commitments are an unreliable index 
of criminality, the prison group may not have been a fair sampling 
of the criminal population.®® 

BBJt is probable that a large number of the divorces i 
prisonment or the criminality of the prisoners It is therel 
as to the significance of divorce from these fig^es. 

9«Other recent census material of this type may be found in Department of 
Commerce, Bureau of the Census, Prisoners, 1923 Washmgton Government Prmting 
Office, 1926; Department of Commerce, Bureau of the Census, Prisoners m state 
and federal prisons and reformatories, 1926 Washmgton- C^emment Printing 
Office, 1929. A number of other bulletuis are available for the United States and 
for the various states. 
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Some of the studies reported bear upon slightly different as- 
pects of the domestic situation. 

(g) One estimated that more than 20% of the male prisoners 
and more than 40% of the female prisoners committed to state 
and federal reformatories in 1923 were not living with their 
spouses at the time of the commission of their crimes.”^ 

(h) The United States Census of 1910®® gives figures indicat- 
ing that there were then twice as many foreign-born as native-born 
whites in prison in proportion to their respective numbers in the 
population. It qualifies this statement by pointing out a number 
of factors which minimize the significance of these figures. At 
the time of the census only 6.7% of the foreign-born white popula- 
tion were under 16 years of age, as contrasted with 36.6% of the 
native-born; when offenders in the two groups 16 years of age 
and over are compared, it is discovered that the foreign-bom had 
only 1.3 instead of 2 times as many commitments as the native- 
born. Furthermore, the immigrants lived for the most part in 
the large cities, and it is indicated that the urban crime rate is 
higher than that of the general population. As a matter of fact, 
later studies have shown that the native whites have higher crime 
rates than the foreign-bora. In some localities and under some 
conditions, the rate is twice as high.®® 

(2) The relation between various economic factors and crim- 
inality. 

(a) W. A. Bonger^®® reports a number of comparisons of 
various price series and series of criminality indices made by 

^‘'Department of Gimmerce, Bureau of the Census, The prisoner’s antecedents, 
pp. 25-26. 

*®Department of Commerce, Bureau of the Census, Prisoners and jurenile de- 
Im^ients m the Umted States, 1910 Washington. Government Prmtmg Office, 

»*Sec Sutherland, Cnmmology, p. 99. 

lOOCrinunality and economic conditions Trans by H P Horton. Boston- Little, 
Brown, and Co., 1916. See especially Part 1, Ch. 2 and Part 2, Ch 2. This work 
contains an excellent review of the earlier literature on the subject. Other valuable 
discussions of the literature are to be found in M. Parmelee, Criminology New 
York; The Macmillan Co, 1923, Ch 6, and D. S. Thomas, Social aspects of 
the business cycle. London ; G. Routledge & Sons, 1925. 
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hiniH filf and other inyestigators. Their technique, at its best, was 
to plot criminality curves and economic indices and compare the 
two by direct inspections. Bonger concluded that “the part played 
by economic conditions in criminality is preponderant, even 
decisive.” B. BrasoP®^ and D. S. Thomas^® have pointed out that 
the conclusions which he reports are not warranted by the evi- 
dence he has set forth. 

(b) G. E. Davies^®* obtained a coefficient of correlation of 
— .41 — .13 between the number of admissions to the New York 
State Prisons and wholesale prices for the period 1896 to 1915. 
D. S. Thomas has pointed out that this period is too short to 
make it possible to secure a reliable correlation. It should also 
be noted that the rate of prison admissions taken alone is an un- 
reliable index of criminality. The applicability of the technique 
of correlation to these data is questionable. 

(c) W. E. Ogbum and D. S. Thomas^®^ took the unweighted 
averages of nine economic indices, falling within the years 1870- 
1920, and correlated them with the number of convictions for 
criminal offenses in New York State for the same period. They 
obtained a coefficient of correlation of — .35 —.08. The record of 
convictions was incomplete and, in addition, inferior as an index 
of criminality to the indices by which economic conditions were 
measured. 

(d) Probably the most elaborate and carefully executed 
statistical study of census figures bearing upon the relation be- 
tween economic conditions and criminality is the later research 
of D. S. Thomas.^®* It is sufficient here to record her conclusion 
that the negative coefficients of correlation she obtained between 
the business cycle (based on an elaborate series of indices of 
economic conditions) and various crime rates in Great Britain 

WiThe dements of crime. New York Oxford University Press, 1927, pp. 81-87. 
loagocial aspects of the busmess cycle 

lOSSocial aspects of the busmess cyde. Quar. J. Univ N. D , 1922, 12, 107-121 
lOSQf the influence of the busmess cyde on (%rtam social conditions. Am. Statis- 
tical Assoc., 1922, 18, 324-340 

lOSSocial aspects of the business cyd^ pp. 135-144. 
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and Wales were on the whole not high enough to give clear evi- 
dence of any strong connection between the two, although the 
statistical procedure is only justified by an a priori assumption 
of some relation between economic conditions and criminality.^®* 
The only exception is in the case of violent offenses against prop- 
erty (burglary, house and shop-breaking, and robbery). For 
the whole period studied, 1857-1913, the maximum coefficient, 
— .44, occurred with synchronous items, and a moderate coeffi- 
cient, — .37 with items lagging one year. The constancy of these 
coefficients and the fact that they were always high enough to 
be significant, is some evidence of a real relationship between 
this class of crimes and the business cycle, — a definite tendency 
to increase in a business depression and to decrease with pros- 
perity. 

(e) H. A. Phelps^*" obtained poverty indices for the city of 
Providence for the years 1898-1926, based on the combined records 
of indoor and outdoor relief, and correlated them with the crime 
rates of the Superior Court of the two most populous counties in 
Rhode Island for the same period. He obtained a coefficient of 
correlation of +-33 between poverty and the total amount of 
crime. He also obtained a number of other coefficients between 
specific classes of crime and indoor relief, outdoor relief, and the 
poverty index based on their combination. These tended to be 
lower. Phelps does not state the reliability of his coefficients. 
His poverty index appears to be inferior to the combined indices 
employed by Thomas as measures of the business cycle. 

Although the indices employed as measures of economic con- 
ditions are still the subject of dispute among economists, these 

i®«CommentKig on her own work, Dorothy Thomas writes "In my study of 
the social aspects of the business cycle, my aim was to get an objective expression of 
the relationship between the cyclical movements m business and m social senes. 
There was reason to believe that economic influences played an important part m 
determining' fluctuations m certam social phenomena. There was then a good deal 
of a pnorx evidence that social phenomena reflected business conditions.” And she 
goes Ml to say that the series of soaal phenomena which she studied “were accepted 
on a priori basis outlmed m the foregoing. No series was utilized if there was 
no independent evidence that would lead to an anticipation of a relationship (This 
independent evidence was, however, often of a scanty and inadequate sort)” Statistics 
m social research. Am. j- Sociol , 1929, 35, 1-17. 

^*>^Cycle8 in crime, j Crim. Law and CriminoL, 1929, 20, 107-121. 
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studies suffer much more from a lack of adequate indices of 
criminality. It is known that the crime indices which they em- 
ploy are influenced by such accidental circumstances as the 
efficiency of law enforcement agencies and changes in penal 
administration and police efficiency. The number of crimes re- 
ported to the police is generally regarded as a more reliable index 
of crime activity than the number of arrests, convictions, or com- 
mitments. 

(f) R. Mclntire^®* studied the federal report of 1911 on Juve- 
nile Delinquency and its Relationship to Employment. Records 
of 4,839 delinquents showed that 2,767 had at some time been 
employed and that 2,072 had never been employed The working 
children were responsible for 5,471 offenses, the non-working 
children for 3,326 offenses. Both groups ranged from 6 to 16 
years. An examination of their home and familial conditions 
showed that on the whole the domestic environment of the work- 
ing children was superior. Only one-fifth of the working boys 
as opposed to nearly one-third of the non-workers came from 
distinctly bad homes, while the proportion of workers and non- 
workers that came from fair to good homes was as 76 to 65. 
These comparisons are crude. The classifications are unreliable 
and the reliability of the differences between the two groups is 
not stated. 

A number of other studies have been reported showing the 
distribution of various criminal and delinquent groups for eco- 
nomic and occupational status. While there appears to be a 
large proportion of unskilled and semi-skilled laborers in penal 
institutions, it has not been satisfactorily shown that the pro- 
portion is greater than that in the general population. 

(3) The relation between alcoholism and drug addiction and 
criminality. 

A great many statistical studies have been performed in the 
attempt to discover the relationship between alcoholism or drug 

loSQuld labor and juvenile delinquency. J. Delmq., 3, 1918, 95-114. 
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addiction and criminality. These have generally taken the form 
of enumerations of (1) the proportion of offenses committed by 
alcoholics or drug addicts (Researches (a)-(e)), (2) the pro- 
portion of drug and liquor addicts who have committed crimes 
(Researches (f)-(g) ), and (3) comparisons of the percentages of 
alcoholism, intoxication or drug addiction among various classes 
of criminals (Researches (h)-(l)). 

(a) W. A. Bonger^®® cites some of the earlier statistics on 
alcoholism and crime. For example, M. Masoin found that 44.7% 
of 2,688 convicts sentenced for at least five years at Louvain 
were addicted to drunkenness; Morel, that 53.9% of 325 recidi- 
vists at Mons were given to alcoholic excesses; Dalhoff, that 27% 
of 2,982 prisoners at Vridsloselille, Denmark, were drunkards; 
Malgat, that 56.3% of 1,850 prisoners at Nice drank; Baer, that 
41.7% of 32,837 German prison inmates were drinkers and 19.6% 
habitual drunkards; Marro, that 74.7% of 607 Italian criminals 
were addicted to the excessive use of alcohol; Bonger himself, 
that 13% of convicts in the Netherlands in 1901 were habitual 
drunkards; Brace, that 81.6% of 1,093 prisoners in the Albany 
penitentiary were drunkards and 61.6% of 49,423 criminals in 
New York City prisons were habitual drunkards; Evart, that 
27.3% of 18,049 recidivists in Prussian houses of correction were 
habitual drunkards; Schaffroth, that 39.9% of 2,201 Swiss peni- 
tentiary inmates were drunkards; and Sichart, that 29.5% of 
3,181 Wurtemberg prisoners were habitual drunkards. 

(b) M. H. Smith^^® examined the criminal statistics of Staf- 
fordshire for three years (1911-1913) and concluded that alcohol 
was responsible for more than one-half of the male prison recep- 
tions and for a much larger prox>ortion of the female receptions; 
that a high rate of alcoholic offenses (those where alcohol usually 
is an immediate cause of crime, such as assault, obscene exposure, 
etc.) is usually but not invariably accompanied by a high rate 
of non-alcoholic offenses (those where alcohol is usually not a 

^^Op. cit., pp. S09-S1S 

iiocrime, alcohol and other allied conditkmi in Staffordihire. J. Ment ScL, 
1915. 61. 98-108. 
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cause of crime) and by crimes of violence, by pauperism and by 
insanity. 

(c) P. E. Haynes”^ reports that of the cases examined by the 
Massachusetts Department of Mental Diseases from Massachu- 
setts county penal institutions, 42% suffered from alcoholism. 

(d) The Department of Correction of New York City^^* reports 
that of 60,193 men and 9,199 women received from the courts by 
the Department of Correction of New York City in 1928, 48 of the 
men and 9 of the women had used liquor freely, and 22,716 of the 
men and 2,507 of the women had used Uqnor moderately. 

(e) G. Kuhne^“ reported that of 16,675 inmates of New York 
penal institutions 14.75% used narcotics.^^'* 

Work of this nature has thus far been inconclusive because of 
the absence of knowledge as to the alcoholism and drug addiction 
rates in the non-criminal population. For instance, the thesis 
has frequently been advanced in the criminological literature that 
“. . . the percentage of chronic alcoholics is so great among 
the criminals, that we can afSrm that among the non-criminals 
the percentage is very small”.^“ This assumption seems hardly 
justified. 

Such variances in percentage figures as may be found in the 
studies cited by Bonger are largely attributable to the unre- 
liability of such classifications as 'alcoholic’, 'drunkard’, 'habitual 
drunkard’ and the like. The dividing line between such classes 
as 'occasional drinker’, 'occasional drunkard’ and 'habitual drunk- 
ard’ does not appear to be very distinct, and, as Bonger and 

^Criminology. New York McGraw-Hill Book Co., 1930, p 73. 

ii^City of New York, Report of the Department of ejection for the year 1928, 
p. 95. 

ttsConference on Narcotic Education. Hearings before the Committee on Edu- 
House of Representatives, 69th Congress, 1st SessiMi. Washington: 1926, pp. 

ii4For similar estimates of the extent of drug addiction among criminals see 
Conference of Committees of the World Narcotic Defense Association, Draft of urn- 
form state narcohe defense law Washuigton World Conference on Narcotic Edu- 
cation, 1927. 

lUBomger, op. ctt.. p. 509. 
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Einberg have pointed ont, these classes are frequently confused 
and are variously interpreted by different investigators. 

(f ) The New York Police Department in 1921 found a record 
of criminality in 66% of the narcotic arrests. As a result of im- 
proved identification records this figure was raised in 1923 to 
80%.“* 

(g) A report on drug addiction in California asserts that of 
the men serving sentences on narcotic charges during August, 
1926, in Los Angeles City and County jails and in State and 
Federal penitentiaries, 60% had previous criminal records. 

The figures above enumerated are difficult to interpret because 
they fail to distinguish between convictions for violations of 
narcotic or liquor laws and convictions for other offenses. In the 
last two studies it may be observed that only narcotic law arrests 
and sentences were studied. 

(h) O. Kinberg^^® studied Swedish criminals convicted in 
1908 in order to ascertain what proportions of the various types 
of crimes committed by them, had been committed by alcoholics 
who were not at the time in a state of intoxication. He found 
the highest percentage (23.88% ) in the case of sexual crimes and 
the lowest (1.61%) in the case of crimes of theft. Among the 
crimes committed by offenders while in a state of intoxication, 
domiciliary trespasses furnished the highest percentage (84.95% ), 
and forgeries the lowest (13.54%); the percentage for sexual 
crimes was 38.81% and for thefts 3 

(i) Bonger^*® cites the following figures for sexual crimes: 
61.5% of sexual offenses in France, 10.84% of sexual offenses in 
the Netherlands and 36.3% of crimes against morals in Wurtem- 


192. 

“®Alcohol and crimmality J Cnm Law and Crimmol , 1914, 5, 569-589. 
ii»Gk)rinK found that the most alcoholism was to be found among those railty 
of crimes of personal violence and the least among tliose guilty of the fraudulent 
crimes, with sex offenses, mcendiary offenses and theft occupying a median position. 
(The English convict London H M Stationery Office, 1913, p. 286.) 

^Op. at., pp. 511-515, 619-620. 
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bei^, were committed by chronic alcoholics; 26.7% of 179 cases 
of rape in Austria, 11.82% of sexnal crimes in the Netherlands, 
6.6% of rapes and indecent assaults in France and 36% of inde- 
cent assaults in Sweden were committed by persons in a state 
of intoxication or under the influence of liquor. 

(j) J. D. Jackson^’^ found that there were no cases of drug 
addiction among 240 bandits; and that the incidence of chronic 
alcoholism was slight and somewhat less than that found among 
1,074 non-bandits in the New Jersey State Prison.^*® 

(k) An association has frequently been reported between 
recidivism and alcoholism. Thus M. R. Pernald, M. H. S. Hayes 
and A. Dawley^*® report that of 133 cases in New York penal 
institutions classifled as alcoholic, the average number of previous 
convictions was 5.35, whereas for 431 cases classified as non- 
alcoholic and moderate drinkers the average number of previous 
convictions was only 2.285. Unfortunately the alcoholic group 
included 21 cases whose major offense was or directly involved 
intoxication. Members of this group appeared to be frequently 
arrested for intoxication and given short sentences and discharged, 
and then rearrested on the same charge. It is clear that short 
term offenders of this type have greater opportunity for recidi- 
vism than many other types of offenders. Comparisons can only 
validly be made between groups with comparable opportunities 
for recidivism. A similar criticism may be made of many of the 
studies of the relation of alcoholism and recidivism. 

Studies have been made of the relationship between the alcohol- 
ism of parents and the delinquency of their children. 

comparison of bandits with other prisoners at the New Jersey State 
Prison. Manuscript, 1930. Jackson also found that the bandit group had a higher 
median mental aj^ a higher percentage of constitutional defectives and a higher 
percentage of native whites of Italian parentage than the non-bandits 

i22The U. S. Treasury Department (Treasury Department, Special Gimmittee 
of Investintion, Traffic m narcotic drugs Washington: Government Printing 
Office, 1919, p. 11.) reports that drug addicts were most frequently arrested for 
larceny, burglary robbery and least frequently for drunk^ess, mur^r and 
forgery. 

study of women delinquents in New York State. New York : The Century 
Co, 1920, p. 1S7. 
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(1) A. Channing^" examined the court records of 2,378 de- 
linquents whom the Central Boston Juvenile court had referred 
to the Judge Baker Foundation; they belonged to 2,155 different 
families. He found that at the times that these children visited 
the clinics (1) 47% of the fathers who were not living with their 
families as contrasted with 37 % of those who were, had previous 
alcoholic records; (2) 15% of the mothers who were not living 
with the fathers as contrasted with 6% of those who were, also 
had such records. He also found (3) that 79% of 392 of the 
fathers who had been reported for desertion and non-support had 
such records; and (4) that during the year previous to the ap- 
pearance of their respective children in court 20% of the fathers 
or persons taking their places^*® and 4% of the mothers or 
persons taking their places, had such records. Such control 
figures as were employed do not appear to have been strictly com- 
parable.^*® 

A number of writers have suggested a correlation between the 
amount of alcohol or narcotics consumed in a community and 
the rate of criminality or of some type of criminality, particularly 
offenses against the person. Such studies as have been made, 
however, have failed to consider sufficient periods of time, when 
employing time-series comparisons, or have failed to use suffi- 
ciently comparable national or local groups, when using group 
comparisons. On the whole, therefore, they have not resulted in 
any significant correlations.^*^ 

In general it appears that the studies of the relationship of 
alcoholism and crime and of drug addiction and crime have 

i2<Alcoholisin among parents of juvenile delmquents. Soc Service Rev, 1927, 1, 
357-383 

^^Where the parent was not in the home the information was obtained for 
the step-parents or the relative who took the father’s place. 

number of other reports have been made of the percentage of alcoholism 
among the parents of juvenile delinquents He^ and Bronner report that 28.5% 
of 2,000 juvemle delmquents in Chicago and 45% of 2,000 juvenile delinquents m 
Boston had one or both parents alcoholic. (Delmquents and criminals New York: 
The Macmillan Co., 1926, p 265 ) See discussion of Dahlstrom, p 124, supra, and 
Lund, p. 153. 
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neglected to take into account the correlative influence of such 
possibly significant concomitant factors as mteUigence,^^ abnor- 
mality/*® and socio-economic status/*® and have also failed to 
investigate the factor of alcoholism or drug addiction with sufiftci- 
ent rigor. Furthermore, if L. Kolb’s^*^ contention is tenable, that 
in the majority of cases criminal conduct precedes narcotic addic- 
tion and is not caused by it, that criminality is, in fact, somewhat 
inhibited by addiction to drugs, it is quite obvious that previous 
studies which have examined the addiction rate among criminals, 
are quite inadequate if they have failed to determine whether the 
use of drugs preceded the criminal career. Moreover, while Kolb 
admits the possibility that crimes of theft are increased by the 
individual’s need of money to purchase the drug, he holds the 
unorthodox position that crimes of violence are reduced by the 
lowered aggressiveness of the drug user. 


(4) The relationship between characteristics of a specific comr 
mnnity and criminality. 

(a) Probably the most ingenious statistical study that has 
been made of census records is that made by E. W. Burgess^* 
and 0. K. Shaw^*® of delinquency areas in Chicago. They divided 
the city into regions in terms of their distance along a radius 
from the center of the city. These regions were then differen- 
tiated from one another in terms of various environmental factors, 
and the regions nearer the center of the city were found to be the 
inferior social environments. A positive relationship was found 

^^See discussion of Gonng, p 150 fiF , tnfra See also Special Conunittee on Inves- 
tigahon. Traffic in narcotic drugs, 

t^See discussion of Anderson, p 116, and of Anderson, p 120, supra See also J 
Koren, Alcohol and soaety New York Henry Holt and Co , 1916, pp 23-30 

ts«See G Schmollers, Soziale misstande and alkoholverbrauch. Allgem Staats 
Archiv, 1927, 17, 258-266. 

nJDrug addiction m relation to crime Ment Hygiene, 1925j 9, 74-89 He also 
diallenges current estimates of the high rate of addiction among cnmmals, pomting out 
how a narcotic mvestigator’s statement of 90% addiction at a large state prison 
was reduced to 10% upon a careful survey. 

i®*Tlie determination of gradients m the growth of the city Pub Am. SocioL 
Soc., 1927, 21, 178-184 

isSDelinquency areas Chicago University Chicago Press, 1929 See also C R. 
Shaw, Conation of rate of juvenile delmquency with certam indices of com- 
munity organization and disorganization. Piib Am. SocioL Soc., 1928, 22, 174-179. 
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to exist between the amounts of delinquency in a giyen region 
and the proximity of that region to the city’s center. Thus, 
in the first mile unit there were 443 delinquents per 1,000 of the 
boy population between the ages of 11 and 17 ; 68 in the second 
mile unit; 27 in the third mile unit; 15 in the fourth mile unit; 
4 in the fifth mile unit; and none in either the sixth or seventh 
mile unit. 

Further study of this material disclosed that the regions of 
high delinquency appear to be the areas contiguous to industrial 
or commercial districts in the process of changing from residen- 
tial to business sections. In these regions gang life is highly 
developed^®* and living conditions appear to be distinctly unfavor- 
able. 

(b) H. M. Shulman’^*® examined the police precinct in Kings 
County, New York, which had the highest rate of arrests for 
delinquency during the year 1925. This area was composed of 
sanitary districts bounded on one side by a rapidly growing 
business section and on the other three by waterfront. In another 
study^®® he surveyed a portion of District 1 of the Children’s 
Court of the Borough of Manhattan, the district which led the 
Borough for delinquency in the years 1920-1924 ; although its pop- 
ulation was only 21% of that of the Borough, the number of delin- 
quents was 32% of the total number in the Borough. He obtained 
his data largely from court records. He found that the incidence 
of delinquency in the district was highest in the blocks with 
markedly inferior housing conditions and in the commercial areas. 

(c) C. Burt^®’ charted the map of London for the ratios of 
industrial school cases to total population in the various electoral 

i®*See F. M Thrasher, The gang Chicago University Chicago Press, 1927 
iSBSub-Commission on Causes and Effects of Crime. A study of delinquency in a 
district of Kings County. Albany. The Crime Commission of New York State, 
1927. 

iMSub-Commission on Causes and Effects of Crime. A study of environmental 
factors m juvenile delinquency in a district of Manhattan Borough, New Yotk City. 
Albany The Crime Commission of New York State, 1928 

is^The young delinquent London Umversity of London Press, 1925. This book 
is based for the most part on the author’s article “The casual factors of juvenile 
crime’’ (see tn/ra, p 155 ff ) In addition to a more detailed and explicit analysis of 
the cases studied m the article, Burt by his use of the census mraod, arrives at 
conclusions such as we here ate. 
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districts. He correlated the proportion of delinqnency and the 
degree of overcrowding/®* taking these two factors for each of 
the 29 boroughs as a whole, and obtained a coefficient of-f-<77 
for the entire city. The coefficient between delinquency and pov- 
erty, based on figures for 1900, was similarly found to be 
-l-.67.“® One hesitates to ascribe much importance to these cor- 
rdations when one notes that they are based on only 29 cases 
(the twenty-nine boroughs) and on crude indices of the criteria 
correlated. 

(d) P. V. Toung^" made a study along somewhat similar 
lines of the social history of the Russian Molokan colony which 
settled some twenty-five years ago in one of the inferior districts 
of Los Angeles. This district has since then shown a progressive 
deterioration: health problems, housing conditions and policing 
problems have become more acute; cheap amusement houses have 
increased in number; and a mixture of races, negroes, Mexicans 
and Armenians, with a variety of dialects and standards of 
living, have surrounded the original Molokan colony on all sides. 
In successive generations of Molokan children, more and more 
delinquent behavior has appeared, until at the time of Young’s 
study it was practically universal. Young divided 265 boys in 
108 families (about one-tenth of the total number of families) into 
three age groups: (a) 9-19 years; (b) 20-24 years; and (c) 25-29 
years. The (c) group contained boys bom in Russia, and the 

(b) group boys born in America within five years after the settling 
of their families in this country. Of the 188 boys in group (a), 
82.5%, and of the 53 boys in group (b) 47.2%, had appeared be- 
fore the juvenile court ; whereas only one of the 24 boys in group 

(c) was delinquent. Since 1915 the number of offenders and 

WSBurt defines an overcrowded home as a tenement with more than two adult 
occupants per room, two children under ten bemg considered the equivalent of one 
adult 

issit IS interesting: to note that when Burt used the mdividual as a unit and 
compared the economic status of 200 delinquents with that of the London population as 
a whole, he fotmd only a negligible correlation between poverW and delmquency. 
(The causal f»:tors of juvenile crime, Brit J. Med. Psychol , 1923, 3, 1-33.) 

i*®Manuscript reported in W I Thomas, Report to Columbia Cruninological 
Survey, Manuscript, 1930 Section 1, 44-47 Sec also The Russian Molokan Com- 
mumty m Los Anjgeles. Am. J. Sociol., 1929, 35, 393-402. 
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the number of offenses per boy has steadily increased, and the 
offenses have become more serious in character. In the meantime 
the delinquency rate for Los Angeles as a whole, as registered by 
appearances in the Juvenile Court, has declined, owing in part 
to the fact that more cases are being disposed of without the 
intervention of the court. 

V. RESEAECHBS conducted BT a combination of two OB MORE 
METHODS. 

The following studies are to be distinguished from all that we 
have so far considered by the fact that each of them has not only 
concerned itself with a number of factors, but has attempted to 
a greater extent than those previously mentioned to study the 
interrelations of these factors. The various methods of crim- 
inological research must be considered as supplementary. None 
of them is an adequate technique for the investigation of all the 
human and environmental factors which may be related to crim- 
inality. One is a more useful way than another for studying a 
given factor Thus, the test method and the psychological use 
of the case history method are adapted to the observation and 
measurement of the traits of individuals; the sociological use of 
the case history method, to the observation and measurement of 
aspects of the environment in which human beings live; and the 
census method, to the observation and measurement of human 
and environmental factors in larger populations. 

Unfortunately, however, the researches which have combined 
two or more methods have, for the most part, undertaken a merely 
additive treatment of these factors. Only a few have combined 
methods of research in an effort to correlate the variables under 
observation. The latter we shall discuss at some length after 
briefly surveying the relatively less signiflcant studies. 

(a) V. V. Anderson‘S* has completed a number of studies char- 
acterized by the use of several methods. He compared 100 feeble- 


comparative study of feeblemindedness among offenders in court. J. Crim. 
Law and Criminol., 1917, 8, 428-434. 
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minded and 100 psychopathic nnselected cases from the records 
of the Municipal Court in Boston. He found that 32% of the 
feebleminded and 82% of the psychopathic cases had gone further 
than the 5th year of grammar school; that 38% of the feeble- 
minded and 69% of the psychopathic were self-supporting; and 
that 84% of the psychopathic were of normal intelligence. 

(b) In a study of drug addicts,^" he found 48.5% subnormal 
and feebleminded, 14.2% psychopathic and 81.5% suffering from 
some mental handicap ; 65.8% were not self-supporting. 

(c) In a study of a group of 100 women^" who had appeared 
before the Boston Municipal Court for offenses against chastity, 
he found that 20% were normal, 32% were dull normal, 30% were 
feebleminded, 6% were epileptic, 2% had suffered alcoholic dete- 
rioration, 2% were drug addicts, 7% were psychotic and 1% were 
psychopathic. 

(d) In still another study, he found that 39.3% of first 
offenders as opposed to 84.2% of recidivists were suffering from 
serious mental handicaps. 


(e) P. E. Bowers^*® conducted a survey of 2,500 prisoners at 
the Indiana State Prison. 401 were in poor physical condition; 
75% were capable of only unskilled labor; 44% had psychopathic 
heredity. 6% of all the crimes which these prisoners had com- 
mitted were due directly or indirectly to narcotics. 675 tested 
as feebleminded ; 250 were diagnosed as insane ; 200 as epileptic ; 
450 as psychopathic. 20% of the prisoners were colored, whereas 
the proportion of negroes to whites in Indiana was 2%%. 


(f) E. A. Doll^** examined the records of 152 inmates of the 
New Jersey State Prison with reference to the following items : 


W^Drug users in court J. Crint Law and Cruninol , 1917, 7, 903-906. 
i**The unmoral woman as seen m court A prelnninary report Boston Med. 
and Surg J , 1917, 177, 899-903 

i**The unmoral woman as seen m court J. Crim. Law and Crunmol, 1918, 8, 
902-910. 

he psychopathic laboratory at 
Law and Criminol, 19^, 11, 


survey of twenty-five htmdred prisoners in I 
the Indiana State Prison. J. Delmq., 1919, 4, 1-45. 
^^^A study of multiple criminal factors. J. Crim. 
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nature of offense, previous record, minimum sentence, nationality, 
years of residence in the United States, age, mental age, school- 
ing and psychological diagnosis. His purpose was to study the 
interrelated effects of these factors upon criminal behavior, rather 
than the influence of a single factor considered in isolation, as 
has been done in most of the reported criminological studies. He 
concluded that crime is definitely related to nationality, previous 
criminal record and psychological condition. However, his study 
was undertaken largely as a study in method, and he realized that 
the number of his cases was too small to warrant definitive con- 
clusions regarding so large a number of factors. 

(g) M. R. Femald, M. H. S. Hayes and A. Dawley^*^ studied 
some 500 female offenders over 16 years of age in six New York 
State institutions by the test and case history methods. Offenders 
reared in socially and economically inferior homes apparently 
tended to become delinquent or criminal at an earlier age than 
those from better homes.*" However, no marked relationships 
were found between the type of home and the type or extent of 
criminality. While according to the 1910 census 23.7% of the 
New York female population over 15 were in domestic service, 
42% of the offender group were domestics.*" The proportion of 
foreign whites in the group of offenders from New York City was 
smaller than the proportion of foreign white females over 15 in 
the entire female population over 15 in New York City. However, 
there was a larger proportion of native whites of foreign or mixed 
parentage in the group of offenders than in the general popula- 
tion. The contraiy was true of native whites of native parentage. 
When compared with 187 Cincinnati working and school girls, 
29 mill operatives and 93,955 members of the army draft, the 
average mental capacity of the offenders was found to be inferior, 
although there was considerable overlapping of the distribu- 


i*«Tlie correlabon ratio was .31 ± 044 For 184 prostitutes uiduded in the 
total jooup the ratio was .29 ± 067. 

isspor similar material see Report on Gmdition of "Wu. 

Earners in the United States. VoL XV : M. Coynington, Relati 
id criminality of women. Senate Doc. No. " - 

Washington : Government Prmting Office, 1911. 
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tionB.“® Offenders with a record of sexual irregularity were of 
lower average intelligence than those without snch a record. 
Although the investigators attempted to secure a representative 
sampling of New York female offenders by selecting small groups 
from six institutions in which different types of offenders were 
confined, they would have secured more significant results (as 
well as better samplings) had they either increased the total 
number of cases or examined a sampling more representative of 
a single type of offender. Furthermore, the control groups do 
not appear to have been strictly comparable. 

(h) A. T. Bmgham“^ studied 600 girls in Waverly House in 
New York who were sexual offenders. 71.6% came from broken 
homes; both parents of 62.6% were foreign -born ; one parent of 
12% was foreign-bom; analysis of their biographies showed that 
62.4% of them had been exposed to bad companionship, and that 
16% indulged in low forms of amusement. 24.2% of the group 
were feebleminded; 13% were of borderline mentality; and 17.6% 
were rated as temperamentally unstable. 

(i) J. Matthews^®* surveyed 341 delinquent girls at the Whit- 
tier State School. More than 60% came from broken homes. 
Their median intelligence quotient was .81 as compared with 
approximately 100 for Terman’s 906 unselected public school chil- 
dren. Their median height was superior to the Smedley age 
norms and, in lesser degree, to two California public school 
groups ; their median weight was superior to the Smedley norms. 
As rated by a questionnaire, 69% were active or excitable; about 
a third could be classified as emotionally unstable. Because of 
a difference in socio-economic status, the public school norms used 
in this research as a control were inapplicable. 

(j) M. A. Merrill^®® studied 236 cases from the Santa Clara 
County Juvenile Court. The boys outnumbered the girls three 


i®®For similar material see J. Weidensall, The mentality of the criminal woman. 
Baltimore: Warwick & Yorke, 1916 

lotDeterminants of sex delmquency m adolescent girls based on intensive studies 
of 500 girls. J. Crim. Law and Cnminol , 1923, 13, 494-^. 

survey of 341 delinquent girls m California. J. Delu^., 1923j^8, 196-231. 
tujilental difierences atnnmg r juvenile delinquents. J. IDdi^., 1926 , 10, 312-323. 
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to one; 46% of the girls’ offenses were against chastity; 61% of 
the boys’ offenses were against property. The fathers of the major 
part of the whole group were skilled or unskilled laborers; 46% 
of the parents were American born; 3.6% came from broken 
homes; and 66.6% had an I. Q. below 90. 

(k) 0. H. Calhoun^®^ made a comparative study of 100 normal 
(Group A) and 100 mentally deficient (Group B) boys. Group B 
had a larger proportion of foreign-born parents. 45% of Group B 
and 31% of Group A came from broken homes The boys in 
Group A had a total of 206 and those in Group B a total of 126 
court appearances. Those in Group A committed more offenses 
against property than those in Group B ; stealing, 198 against 43 ; 
forgery, 19 against 5; burglary and larceny, 16 against 6. But 
the boys in Group B committed more offenses of truancy (45 
against 13) and immorality (15 against 4). Group A had the 
greater number of institutional placements (85 against 30). Un- 
fortunately no diagnostic study of other personality traits <rf 
these two groups was made. 

(l) M. S. Brill“® made a comparative study of two groups, 
each of 20 delinquents, one with I. Q.’s below 90 and the other 
with I. Q.’s above 110. The case history study of the combined 
groups revealed that of the 40 cases, 60% had been unfairly graded 
in school and 25% were truants because they disliked their teach- 
ers; 30% were reported as physically restless at school and the 
stealing occurring in 26% of the cases was motivated by a desire 
for things not supplied at home. Further diagnosis of the case 
histories revealed that the general motivation of the superior chil- 
dren was mainly defensive, while that of the inferior group was 
mainly aggressive. The superior children came from more ab- 
normal home settings, 9 of the superior group came from broken 
homes whereas only 2 of the inferior group came from such homes ; 
insanity was present in the families of 4 superior chUdren as 
compared to only one case of insanity in the less intelligent group. 

follow-up study of 100 nonnal and 100 subnormal delmquent boys. J. 
Delmq, 1928, 12, 236-240. 

loeMobvation of ctmduct disorders in boys. J. Delinq., 1927, 11, S-22. 



146 


RESEARCHES IN CAUSATION 


Brill concluded that it takes more unfavorable circamstauces 
and a greater number of motives to upset the superior than the 
inferior child. As Brill himself appreciates, 40 cases is far too 
few for an adequate statistical comparison. 

(m) M. H. Erickson”® examined 1,690 white male adult pris- 
oners in Wisconsin penal institutions. He found 60% with an 
I. Q. below 90, as compared with Terman’s finding of 20% for a 
group of unselected school children. 30% of the prison group 
were feebleminded, as compared with GilHn’s estimate of about 
2% for the population at large. 37% of the prison group came 
from broken homes, as compared with Shideler’s estimate of 25% 
for the general population. These control indices are obviously 
unsatisfactory. Erickson found no significant differences in the 
intelligence of the prisoners when classified according to their 
offenses. 

(n) W. T. Root”^ undertook a psychological and educational 
survey of 1,916 prisoners in the Western Penitentiary in Penn- 
sylvania, using mental tests, the Woodworth Psychiatric Ques- 
tionnaire and case histories. He found the median I. Q. of those 
committed for predatory crimes to be 80.3 ; for sex crimes, 72.8 ; 
for crimes of violence, 70.2; and for all crimes, 76.2. 61% of the 
prison population had not received a common school education 
commensurate with the potentiality of their general intelligence. 
Using the Woodworth Questionnaire, he found that 11% of the 
entire group were “probably psychopathic”. Prisoners convicted 
of arson, sodomy and rape contained the highest percentages of 
“probably psychopathic” cases, and those convicted of embezzle- 
ment, forgery, felonious assault and larceny, the lowest. Among 
the racial differences observed, it is interesting to note that 70% 
of the Italians in the group committed crimes of violence, while 
70% of the native-born Italians committed predatory crimes ; the 
greatest crime frequency, as based on an index of 1 for the native 


study of the relationship between Intelligence and crime. J Crim. Law and 
CrimkoL, 1929, 19, 592-635. 

psydiological and educational survey of 1916 prisoners in the Western Peni- 
tentiary of Peonsylvania. Board of Trustees of the Western Penitentiary, n. d. 
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whites, was to be found among the negro group, with an index 
of 13.69. 

(o) T. E. Sullenger^®® found that 60.7% of 1,145 delinquents 
in Omaha came from broken homes. 70% of the cases appeared 
to be members of gangs. 15% of 119 news-boys were delinquent, 
which is 4.8 times the normal juvenile delinquency rate in Omaha. 
Negroes appeared to contribute more than their proportionate 
share of the delinquent population. He states that a high corre- 
lation existed between the rate of juvenile delinquency and the 
density and mobility of the populations examined. This con- 
clusion, as far as it concerns mobility, is invalidated by the 
paucity of cases considered and the failure to establish criteria 
for the amount of mobility in the general population. 

(p) P. G. Ebaugh, G. S. Johnson and L. F. Wooley^®* exam- 
ined the records of the cases that had come before the Denver 
County Juvenile Court from 1909 to 1928. They discovered that 
over a five-year period 43% of 1,178 cases came from 16% of the 
total City area. The areas with the highest delinquency rates 
appeared to be those between business and residential zones.^*® 
They also found that 40% of 2,892 cases came from broken 
homes. As a part of the same study they examined more inten- 
sively 100 unselected boys in the State Industrial School at 
Golden, Colorado. This group as a whole appeared to be in 
normal physical condition. 64% came from broken homes and 
in 36% of the cases there was a previous record of delinquency 
or crime in the family 18% were mentally deficient and 29% 
either borderline or dull normal. Phychiatric analysis seemed to 
show that the behavior responses in 35 cases represented direct 
attacks upon the difficulties or situations that were encountered, 
and in 18, a withdrawal from the difficulty or situation; 47 dis- 
played an inferior type of reaction corresponding with the inci- 
dence of mental defect. 

^Social determinants in juvemie dehnquency. Omaha, Neb.: Dougbs Printing 
Co., 1930. 

uastudies m juvenile delinquency in Colorado (No I. One hundred boys.) 

IV of Colo. Stud., 1930, 18, 9-27. 

laoSee p 139, 
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(q) One of the most carefully executed of the investigations 
which have employed a number of methods of research is that 
performed by S. Glueck and E. T. Glueck^®^ as part of their in- 
tensive examination of the careers of 510 inmates of the Massachu- 
setts Reformatory. The Gluecks found that over half of these 
criminals belonged to families some members of which had been 
arrested or committed prior to their own imprisonment, and that 
an additional 29% belonged to families in which delinquencies 
such as drunkenness or immorality were present, although the 
offenders had never been arrested. 15% of the families were 
dependent economically; 56% more were in “marginal” circum- 
stances. In only 13% of the cases had one or both parents at- 
tended even the common school. At least 60% of the eases came 
from broken homes. The proportion of native-born persons of 
foreign or mixed parentage in the reformatory group was about 
two and one-half times the ratio for the male adult population 
of Massachusetts. On the other hand, the proportion of foreign- 
bom of foreign parentage in the group was only about two-fifths 
of that in the general population. The reformatory inmates 
came from families appreciably larger than the average Massa- 
chusetts family. The Gluecks also found that the more densely 
populated districts contributed a disproportionate number to the 
criminal group. The psychological findings (on 384 cases) were 
that about one-half of the men were of dull or of borderline in- 
telligence, and 21% feebleminded; 3% had definite psychoses, 
18% were psychopaths; and 9% were classified as drug or alco- 
holic deteriorates, sex perverts or congenital syphilitics. Vicious 
habits were common among members of the group and appeared 
more frequently in combination with other vicious triiits than 
singly. In spite of the Gluecks’ use of two or more methods 
of research and their concern with a number of different factors, 
it is difficult to interpret the data which this interesting study 
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has assembled. The absence of control groups is probably its basic 
defect; only comparison groups were employed.^*® In addition, 
the investigatorB failed to obtain data of equal reliability for the 
various factors investigated. Thus, intelligence was determined 
by intelligence tests, while domestic felicity was determined by 
an index, the precise significance and reliability of which is not 
known. Again, psychiatric diagnoses of abnormality are the 
source of one series of data and intelligence tests the source of 
another. Such data are not strictly comparable. Therefore, 
percentages or percentage differences which are derived from 
them do not adequately exhibit the relative significance of the 
different factors. 

(r) A word should also be said about the work of Healy and 
Bronner^®* who have studied delinquents and criminals over a 
long period of time. Their investigations have been conducted 
mainly by various kinds of psychological tests, supplemented by 
psychiatric and psychoanalytic diagnosis. In many instances 
they have reported quantitative summaries with respect to one 
or another of the possible causal factors, but their work, as a 
whole, has not been integrated. It has not revealed the inter- 
relations of a large number of factors operating in delinquent 
and control groups. Their researches must, nevertheless, be 
recognized as among the best exploratory work in criminology, 
and they have undoubtedly been both the background and the 
guide for many other studies.^®* 

It remains to consider several studies which appear to be the 
major researches so far completed in causation. These studies 
are distinguished for comprehensiveness of scope, for methodo- 
logical ingenuity and for some statistical competence. They seem 

i®*See p 103, supra 

i«>W. Healy, The individual delinquent Boston Little, Brown, and Co, 191S, 
Mental conflicts and misconduct Boston Little, Brown, and Co , 1919 A F. Bronner, 
A comparative study of the mtelligence of delmquent girls. New York: Teachers 
College, Columbia University, 1914, A research on the proportion of mental de- 
fectives among delinquents J Crun. Law and Criminol., 1914, 5, 561-568 ; The apper- 
ceptive abilities of delmquents. J Delmq, 1922, 7, 43-54. Healy and Bronner, 
Youthful offenders. Am. J. Sociol, 1916, 22, ^52, Delmquents and criminals, 
their making and unmaking. New York llie Macmill^ Co., 1926. 

i64Some of the more mterestmg of their findings are reported oo pp. 183-184, tnfrn. 
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to represent the Best research which can be done in the present 
undeveloped state of criminological theory with the presently 
available research techniques. These investigations are, however, 
as inconclusive as the less elaborate studies. They are chiefly 
important as contributions to the methodology of research. 

(s) C. Goring^®® analyzed a great variety of data relating to 
some 3,000 convicts, and made a series of interesting comparisons 
between various criminal and non-criminal groups. This work is 
distinguished by its statistical reflnement,^®® to be expected of 
any research directed by Karl Pearson. Goring attacked Lom- 
broso’s anatomico-pathological method Whereas Lombroso at- 
tempted to discover “anomalies” by unaided observation, using 
measurement only as a subsidiary device to confirm the results 
of observation. Goring insisted that physical abnormalties could 
be discovered only by precise anthropometric methods. 

Goring divided his criminal group according to the crimes 
of which they had been convicted: damage to property, stealing 
and burglary, sexual offenses, violence to the person, forgery 
and fraud. When he compared each sub-group with the averages 
for the entire group, he found no significant differences for any 
of 37 anthropometric measurements. Some of these were unam- 
biguously defined in terms of calliper measurements, but the 
personal judgment of the investigator entered into others in vary- 
ing degrees. Comparisons between the total group of convicts 
and various non-criminal groups, including 1,000 Cambridge 
students, 959 Oxford and Aberdeen students, general hospital in- 
mates, 118 military men and university instructors, revealed no 
significant differences in cranial measurement; in fact, college 
men differed more from one university to another than from some 
of the criminal groups. In these comparisons, age and bodily 
stature were held constant. While it was obviously incorrect to 
compare sub-classes of criminals with averages to which the sub- 
classes contributed, and while Goring made no attempt to dis- 

i«®The English convict London- H M Stationery Office, 1913. 

iMGoring’s analysis of the methodological requirements of criminological researdi 
should be examined by all students m the field. 
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cover a possible differentiation with respect to anthropometric 
traits when taken in combination rather than singly, still any 
striking differentiation between the various groups would have 
been disclosed by the method he adopted. His results, then, indi- 
cate that criminals are not differentiable from non-criminals in 
terms of physical stigmata, as Lombroso maintained,“^ 

In regard to physique. Goring found no reliable difference 
between the various sub-classes of convicts and the entire class 
when age and social status were held constant. However, the 
group of convicts and each of the sub-groups, with the exception 
of the fraud offenders,^®® appeared to be inferior in physique to 
the general population, even when age and social status were held 
constant.^®® In investigating the connection between criminality 
and insanity or disease significant tetrachoric r’s were found only 
in the case of alcoholism (.391) epilepsy (.256), and venereal 
disease ( 310). Even the first two correlations, however, were 
rendered more or less negligible when intelligence was held con- 
stant. 

In the intelligence correlations the amount of feeblemindedness 
in the criminal group was determined solely by diagnosis and 
that in the general population by more or less approximate esti- 
mates. These criteria are obviously unreliable. Gnring’s cor- 
relation of -t-.66 between feeblemindedness and criminality, upon 
which he placed great emphasis is therefore not to be taken too 
seriously. His investigation of the relationship between various 
sociological factors and criminality was rather superficial It 


iB'^Lombroso estimated that some 40% of criminals were classifiable as bom 
criminals who were differentiated from the normal by various anthropometric traits. 
The presence of such a group should have produced greater differentiation than 
was obtamed by (^rmg. 

lesThe fraud offenders, incidentally, appear to be, unlike the other groups, a 
representative sampling of the general population, bemg characterized by low alco- 
holism and higher intelligence and education, their marriage rates and occupa- 
tional distribution are closer to those of the general population, etc. Other important 
distmctions are that fraud offenders tend to be convicted for solitary offenses and 
commence their criminal career at a relatively late age (sex offenders, per contra, 
starting early). 

^*®However, Gormg argued that defective physique, as well as defective intelli- 
gence, rendered it more likely that an offender would be apprehended and convicted. 

”°See pp. 101-102, supra 
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was only incidenteilly involved in Ms inquiry, and he relied upon 
official records for Ms data. He found no significant correlations, 
except possibly for occupational status. He also found tetra- 
choric r’s ranging between .4 and .7 (based on varying estimates 
of criminality in the general population) between the criminality 
of fathers and that of their male offspring, and between the crimi- 
nality of mothers and that of their male offspring. For a number of 
reasons he adopted .6 as an index of criminal parental inheritance, 
which was slightly higher than the indices of the inheritance of 
other factors, such as insane diathesis and tuberculosis, wMch 
he and other investigators had obtained. His correlations be- 
tween criminality and the tendency of brothers to be sent to 
prison ranged from .32 to .58 (most probable value .45) ; and the 
marital correlation for crime was .64. Goring assumed that in- 
heritance accounted for the former and mating for the latter. 
He was of the opinion that the infiuence of criminal contagion 
was very slight in producing these results. Coupling this with 
his finding that the criminal was inferior to the non-criminal 
both in physique and intelligence, both of which he believed to be 
inheritable qualities, he reached the ultimate conclusion that the 
criminal was characterized by a general hereditary inferiority. 
This conclusion has been much criticized, and it was undoubtedly 
based on faulty evidence. Qoring’s work is nevertheless valuable 
as an exhibition of better statistical work^^^ and because of the 
anthropometric data which it yielded.^” 


iTipor a cnbcal discussion of Goring, see G Lombroso-Ferrero, The results of 
an official investigation made m England by Dr. Goring to test the Lombroso theory. 
J Crun. Law and Cruninol , 1914, 5, 207-223 ; £. Fern, The present movement m 
cruninal anthropology apropos of a biological mvestigation in the English prisons. 
Ibid, 224-227; W A White, Method and motive from the psychiatric view- 
pomt Ibid, 348-352; H D. Newkirk, The socioli^ic problem Ibid, 353-357, P E. 
Bowers, Criminal anthropology. Ibid , 358-363 See also M P Parmelee, Crmiinology. 
New York: The Macmillan Co, 1926; and F. Boas, Anthropology and modem life 
New York. W W. Norton, revised edition, 1932 

ifSFor mstance, m measunng the extent of the relationship between the presence 
of a character m a cnminal and the type of crime the anatomical characteristics were 
divided into four groups based on the character of the measurement made. Roughly 
corresponding to the degree to which the personal equation was mvolved, m some 
cases age was held constant by the use of regression formulas, in others, age and 
stature, in still others, stature and intelligence. For a fourth group of factors where 
there was no ground for the assumption of a graduated anatomical scale, the correla- 



RESEARCHES IN CAUSATION 


153 


(t) Another of the more elaborate studies is that of D. Lund.”* 
His findings are based upon a study of seven groups: (1) A 
group of 176 institutionalized delinquent boys for whom he had 
data derived from psychological tests, psychiatric examinations, 
interviews, and special inquiries made in the places of residence 
of those with whom the delinquents had come in contact before 
commitment; (2) A group of 445 institutionalized delinquent 
boys on whom the data were not quite as complete although of the 
same general type; (3) A group of 743 delinquent boys (which 
included group 1) on whom data had been secured for a few fac- 
tors; (4) A group of 106 institutionalized delinquent girls on 
whom the same data had been accumulated as in the case of group 
1. As control groups, Lund used (5 ) 709 normal boys, and (6) 
106 normal girls, for whom he obtained a variety of more or less 
comparable data; and (7) also the siblings of his delinquent 
groups on whom he had data derived from the case histories of 
the delinquents. Groups 5 and 6 were roughly equated with the 
delinquent groups for age and place of origin. 

Lund’s findings are too numerous to report in any detail. We 
give a few of his more interesting differences. He found that 
the illegitimacy rate was 23 7% for the delinquents and 11.3% 
for the non-delinquents. 33.2% of the delinquents and 3.4% of 
the non-delinquents had immoral parents; 16.1% of the delin- 
quents and 3.8% of the non-delinquents were orphans; 46.7% 
of the delinquents and 26.5% of the non-delinquents had lost one 
parent; 36% of the delinquents as compared with 8.1% of the 
non-delinquents had alcoholic fathers; 6.4% of the delinquents 
and .4% of the non-delinquents had alcoholic mothers; 34.1% 
of the delinquents and 71.6% of the non-delinquents were from 
economically well-situated families. One or both parents of 11% 
of the delinquents and of 1% of the non-delinquents had criminal 


tion ratio method was deserted and the coefficient of contingency employed. Both 
correlation ratios (n) and the coefficients of contmgency (Cg) are always positive^ 
unlike the Pearson r ; their average is not 0 but a small positive number and hence 
a value of 1 means less when obtamed for n and Cj than for r. 

t^oUber die ursachen der jugendasozialitat Upsala: Almqvist & Wiksells, 1918. 
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records. One or both parents of 21 1% of the delinquents and 
of 5.6% of the non-delinquents were physically abnormal. 24.4% 
of the delinquents but only 10.2% of the non-delinquents were 
of retarded intelligence. 

On the basis of a study of the case histories of his first group 
of 176 delinquents, Lund estimated that in 13.71% of the cases 
delinquency was to be attributed largely to heredity; in 9 7%, 
primarily to heredity and secondarily to environment ; in 
50.28%, largely to environment; in 15.43%, mostly to environ- 
ment and subsidiarily to heredity; and that in 10.86% of the cases 
heredity and environment appeared to be of about equal influence. 

Lund also computed several tetrachoric correlations for a 
group of 3,317 composed of delinquents and their siblings. He 
found that the coefficient of correlation between psychic subnor- 
mality of the parents and psychic subnormality of the children 
was .75 ± .02. The coefficient between alcoholism of the parents 
and delinquency of the children was .13 ± .02. The coefficient 
between criminality of the parents and delinquency of the chil- 
dren was .34 ± .02. 

Lund’s study resulted in an enormous amount of data, which 
clearly suffer from the lack of adequate statistical treatment, 
since they are mainly in the form of unorganized percentage com- 
parisons. The method of percentage comparisons is a clumsy 
method for dealing with a large number of variables, and it tends 
to give an exaggerated impression of relationships, especially 
among small groups. Lund’s data are of undetermined, and 
probably of low, reliability because of his application of percent- 
age comparisons to small groups. To some extent he also em- 
ployed classiflcatory categories that were not strictly defined. 
His control groups were not selected with sufficient care to make 
it possible to determine the precise nature or the exact extent 
of the factors controlled. From the point of view of statistical 
technique Lund’s work, therefore, is decidedly inferior to the 
studies of Goring, and to those of Burt and Slawson, which we 
are about to examine. It is interesting chiefly because of the 
wide range of factors which Lund attempted to take into account. 
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(n) C. Burt^” also undertook an elaborate study of the causes 
(rf delinquency. He used various mental, scholastic, and physical 
measurements, physical examinations and psychiatric diagnoses, 
and in some instances he attempted a brief psychoanalysis of his 
cases. He studied 197 delinquents between the ages of 5 and 17, 
of whom 123 were boys and 74 were girls. He compared this 
group in every detail, except psychoanalytically, with 100 non- 
delinquent boys and 50 non-delinquent girls who were paired with 
the delinquent group for age, schooling, neighborhood and socio- 
economic status. In some instances he used a larger control 
group of 200 non-delinquent boys and 200 non-delinquent girls 
of the same age and social class as the delinquent group. This 
larger group included the smaller control group. 

Burt first enumerated a schedule of approximately 160 pos- 
sible factors which he then classified under four heads : hereditary 
conditions, environmental conditions, physical conditions and 
psychological conditions. These factors were further classified 
as major or minor according to the way in which they appeared 
to be related to delinquency in the individual cases. This en- 
abled him to compare the frequency with which any given factor 
appeared causally as a more important or as a less important 
factor. His data are summarized by percentages of the appear- 
ance of each factor for each of the groups studied. His statistical 
generalizations are in the form of coefficients of association be- 
tween his general classes of factors and delinquency. 

The coefficient of association between the class of hereditary 
conditions as a whole and delinquency was -|-.25 when those con- 
ditions were determined by ratings of relatives generally, and 
-f-.32 when they were determined by ratings of parents only. The 
coefficient expressing relationship between environmental condi- 
tions and delinquency was between physical conditions and 
delinquency, and between psychological conditions and de- 

linquency, +.31. These coefficients are derived from tables in 
which Burt compares the delinquent with the non-delinquent 
group with respect to a long list of specific factors. Since we 


causal factors of juvenile crime. Brit J. Med. Psychol, 1923, 3, 1-33. 
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cannot reproduce those tables or adequately summarize the large 
array of data which they contain, we shall quote Burt’s conclu- 
sions instead.”® 

“(2) The tables show a lengthy list of contributory causes. 
Delinquency in the young seems assignable generally to a wide 
variety, and usually to a plurality of converging factors ; so that 
the juvenile criminal is far from constituting a homogeneous psy- 
chological class. 

“(3) To attribute crime in general to either a predominantly 
hereditary or a predominantly environmental origin appears im- 
possible ; in one individual the former type of factor may be para- 
mount; in another, the latter; while with a large assortment of 
cases, both seem, on an average and in the long run, to be of almost 
equal weight. 

“(4) Heredity appears to operate, not directly through the 
transmission of a criminal disposition as such, but rather indi- 
rectly, through such congenital conditions as dullness, deficiency, 
temperamental instability or the excessive development of some 
single primitive instinct. 

“(6) Of environmental factors those centering in the moral 
character of the delinquent’s home, and, most of all, in his per- 
sonal relations with his parents, are of the greatest influence. 

"(6) Psychological factors, whether due to heredity or to 
environment, are supreme both in number and strength over all 
the rest. Emotional conditions are more significant than intel- 
lectual; while psychoanalytical complexes provide everywhere a 
ready mechanism for the direction of overpowering instincts and 
of repressed emotionality into open acts of crime.” 

Burt was able to study so elaborate a schedule of factors by 
employing a wide range of techniques. His attempt to quantify 
data obtained by the case history method is of particular interest. 
Furthermore, his choice of control groups was unusually careful. 

cit., p. 32. We have omitted (1). 
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Instead of using published norms, as so many investigators have 
done, Burt selected his controls and examined them directly. His 
work, however, is not without its methodological defects. Many 
of his classifications are probably of low reliability. This has 
diminished the accuracy not only of his percentage determina- 
tions but also of his correlations, since the degree of correlation 
was undoubtedly influenced by the varying reliability of the fac- 
tors correlated. Furthermore, his correlations between classes 
of factors and delinquency do not show the precise relationships 
which obtain, since the interrelationship of the various classes of 
factors was undetermined. The most they do is to suggest that 
certain of the factors studied are either related to delinquency 
or associated with other factors which are so related, but they do 
not indicate which. The populations with which Burt worked in- 
cluded too few cases for the study of so large a number of factors. 
Finally, there is some doubt as to the propriety of the use which 
Burt made of the coefficient of association.”® 

(v) John Slawson^’^ studied 1,543 delinquent boys from the 
New York House of Refuge, the State Agricultural and Industrial 
School, the Hawthorne School and the Berkshire Industrial 
Farm. He used as his controls either published norms for the 
tests and questionnaires which he administered, or various groups 
of New York public school children comparable for nationality, 
age or socio-economic status. Most of his work was executed by 
means of the test method, various forms of which he utilized in 
the study of a wide range of different factors, such as intelligence, 
psycho-neurotic traits, physical traits and environmental condi- 
tions. 

Tested for their verbal abstract intelligence, only 17.7% of 
1,445 delinquents reached or exceeded the norms for a comparable 
group of unselected public school children. 13.4% of the delin- 
quents were normally deficient and 16.4%, of borderline intelli- - 
gence. This low percentage (as compared with the usual esti- 
mates of 25% -50%) Slawson explains by the fact that he too^'^ 

1T8T L. Kelley, Statistical method New York: The MacmUlaii Co, 1923. 

itTThe delmquent boy. Boston: Badger, 1926. f 
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14 years as the adnlt level instead of 16 years^''^ and also by the 
fact that his cases included a considerable group of Hebrews who 
tended to raise the group average. Using the Terman group as a 
control, he correlated mental deficiency with delinquency for the 
adult white population over 16 at the New York House of Refuge 
and obtained a coefficient of using the army draft as his 

control, he obtained a coefficient of +.12. The difference between 
these two coefficients is probably to be accounted for by the dif- 
ferent socio-economic status of the two control groups. Slawson 
also found that the correlation between intelligence and extent of 
delinquency, as measured by the number of times arrested and the 
seriousness of the offense charged, was negligible. 

Tested for their non-verbal concrete intelligence by the Thorn- 
dike non-verbal test,^^® 32.6% of Slawson’s delinquent group 
reached or exceeded the Thorndike norms. Again, it may be ques- 
tioned if the control group was strictly appropriate. Tested for 
their mechanical aptitude by the Btenquist test, the delinquent 
group was found to be approximately normal, and relatively supe- 
rior to their rating on abstract and concrete intelligence. Corre- 
lations of both these criteria with delinquency were negligible. 

Slawson used the Woodworth-Matthews inventory to detect 
the presence of psycho-neurotic responses. 15.6% of the delin- 
quent group in three of the institutions reached or exceeded the 
median score of unselected school children. Using the school 
children as a control, Slawson found the colligation coefficient 
between poorer than median performance on this questionnaire 
and delinquency to be +.40. There is some doubt as to the com- 
petency of this questionnaire, since it contains no questions deal- 
ing with sex reactions and emphasizes the submissive as opposed 
to the aggressive traits. 

I'JSSee p. 113, supra. 

iroxhis test is valuable as an indicator of the intelligence of those bc^s who, 
because of the influence of race and nationally, might not do themselves full justice 
on a language performance test This was evident for the Hebrew and Italian b+s 
who did better on the Thorndike test than on the National Intelligence Test On 
the other hand, it usually tends to a bad distribution m the lower ranges, smce its 
presentaticm m pantomimic form means that a subject may miss the point m a whole 
Mctioa of the test 
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Physical measurements were also taken. In weight, the delin- 
quent group tended to be slightly superior to norms of compar- 
able social status (the Burk norms as compared to the Bmedley 
norms). As for height the younger delinquents were normal as 
compared with the Boas and Bmedley norms and the older de- 
linquents tended to be slightly inferior. However, comparisons 
of the Hawthorne School (exclusively composed of Hebrews) 
with the Boas norms for Hebrews tend to indicate that nationality 
plays a great part in determining height. No relationship was 
found between height and weight and the degree of delinquency. 

In addition, Slawson studied a number of environmental fac- 
tors. Broken homes were present in 45.27% of 1,649 cases as 
compared with 19.3% for 3,198 New York public school children 
(and 30.33% for a controlled group of those children). Using 
this latter group as a control the coefficient of colligation between 
broken homes and delinquency was found to be -t-.30. When 
another control group was selected with a lower social and eco- 
nomic status, this coefficient was reduced to +.16. No noteworthy 
relationship appeared between broken homes and the extent of 
delinquency. The correlation of delinquency with an institutional 
childhood, e. g orphan asylums, was +.49 ; with the presence of 
step-parents, +.32. The number of mothers gainfully employed 
seemed to have practically no correlation with delinquency. There 
was apparent, however, a slight tendency for the delinquents to 
come from larger families and families where the father had a 
low occupational status, although no appreciable correlation was 
found for the extent or severity of delinquency. The relationships 
between race and delinquency and nationality and delinquency 
were also negligible. 

Blawson’s work is commendable both for its thoroughness and 
its statistical expertness, as manif^ted particularly in the use of 
more or less specific factors and the frequent intercorrelations 
between the various test scores and between test scores and other 
characteristics of his groups. Its chief defect lies in the incom- 
parability of some of the control groups with the test groups, 
although he frequently sought to obviate this hy obtaining con- 
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elusions for the most comparable of the institutions he studied. 
To obtain results which were more than suggestive, the test and 
the control groups should have been more carefully matched. In 
t.hiH respect Burt’s work is superior. Slawson’s scale for extent 
of delinquency (based on a dollar-day sentence scheme) was an 
ingenious device, valuable in that it permitted the use of accu- 
rate measures of correlation. His coefficients, however, lack sig- 
nificance because of the failure to control interrelated variables. 
The only factor which was controlled statistically was age. The 
negligible coefficients which he obtained in many instances may 
have been due either to the absence of any relationship or to the 
masking of relationship by uncontrolled variables. 

Section 3. Critical Summary. 

We have now completed our survey of researches in causation. 
In reporting these researches we have usually commented on the 
validity and significance of the findings and have pointed out 
defects in method. In this section we shall attempt a comprehen- 
sive critical appraisal of this body of investigation, an evaluation 
of it in the light of standards and criteria which we have pre- 
viously explained. This will enable us here to summarize the 
methodological criticisms which have been made disconnectedly 
at various points in the foregoing survey. 

Our criticisms of the work are based, first, upon the concep- 
tion of empirical science and scientific method stated in Chapter 
rV ; and, second, upon the analysis of the problems and methods 
of the research, which we presented in the first section of this 
chapter. We shall confine our specific criticisms, however, to a 
discussion of the failure of these investigations to satisfy the 
indispensable requirements of method and procedure entailed by 
the nature of the problems under investigation. We shall not 
criticize them for failing to solve etiological problems, for failing 
to give us knowledge of the causes of criminal behavior. An 
examination of the researches shows that they were not devised 
to answer questions of etiology; the methods employed and the 
nature of the problems are hopelessly inadequate from the jmint 
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of view of etiology. We have, however, been able to formulate 
a number of specific problems to which these researches, by reason 
of their plan and method, can possibly be relevant. These specific 
problems of group differentiation have, of course, some relation 
to problems of etiology, but they must not be confused or iden- 
tified with the latter. 

In short, we shall not reiterate here what was pointed out in 
Chapter IV, that there are no scientific propositions in crim- 
inology because of the raw empiricism and the confusion of sub- 
ject matters which currently prevail in psychology and sociology. 
Instead, we shall inquire whether this body of investigations 
affords a definite or clearly valid answer to any of the following 
specific questions; (1) Can criminals be differentiated from non- 
criminals in terms of any set of factors? If so, what are the 
differentiating factors? (2) Can any type of criminal be differen- 
tiated from any other type of criminal in terms of some set of 
factors? If so, what are the factors? (3) Can any type of crim- 
inal be differentiated from non-criminals in terms of some set of 
factors? If so, what are the factors? (4) Can any type of non- 
criminal be differentiated from criminals in terms of some set of 
factors? If so, what are the factors? (6) Can any type of non- 
criminal be differentiated from any type of criminal in terms of 
some set of factors? If so, what are the factors? 

Our critical appraisal of the researches reported in the preced- 
ing section can be succinctly summarized in the following state- 
ment: These researches do not afford a single definite and clearly 
valid answer to any of the foregoing questions. We do not know 
whether criminals can or cannot be differentiated from non- 
criminals in terms of any set of factors. We do not know whether 
classes of individuals whose offenses are different in terms of the 
criminal law can be differentiated from one another. We are 
similarly ignorant with respect to each of the other questions. 
Unless it is unfair to say that it was the purpose of the researches 
summarized to answer questions of this sort, it cannot be thought 
an unjust evaluation of them to say that they have failed utterly 
to accomplish the purpose for which they were undertaken. All 
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of the investigations which have been conducted not only have 
not advanced our knowledge of the causes of criminal behavior, 
but, what is worse, have not yielded conclusions relevant to the 
only specific problems by which they can conceivably have 
been directed. The knowledge which has been accumulated by so 
much industry and effort not only lacks etiological significance 
but is inconclusive in its own terms. It can have the status only 
of descriptive knowledge, for the most part restricted in its refer- 
ence to the particular aggregates of individuals which criminol- 
ogists have at one time or another studied. We have previously 
discussed the limited value of descriptive knowledge. It can be 
added here that these researches have the further value of a bad 
example. They illustrate errors to be avoided in the future, and in 
this way they provide useful background for the formulation and 
execution of future research projects. They have given investi- 
gators training in the use of method and have revealed some of 
the defects and pitfalls to be avoided in the future employment 
of these techniques. 

In order to profit from the bad example which a failure of this 
sort offers, we must analyze in some detail the factors which are 
responsible for the failure. We can enumerate the different de- 
fects in the methodology of these investigations under three heads : 
(1) the validity of observational data; (2) the statistical sig- 
nificance of observational data and the validity of statistical prod- 
ucts; (3) the significance of the data with respect to the problems 
of the research. The general conditions of the validity and sig- 
nificance of data have already been discussed.^®® We shall, there- 
fore, confine ourselves here to an enumeration of specific failures 
to satisfy these conditions. 

1. The Yalidity of Observations. 

A. Where researches have employed the test method, they 
have in almost all cases done so without determining the validity 
of the data derivable by means of the test instrument. Many 
different tests have been used, but only in the cases of a few intel- 


uosee p. 100, ff., ntpra. 
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ligence tests has the test instrument itself been tested. Data 
which are gained by means of a test instrument, the accuracy and 
reliability of which is not known, must have indeterminate valid- 
ity. For the purposes of science, data which are indeterminate 
are as worthless as data known to be false. 

B. Where researches have employed the case history method 
and have necessarily entailed direct observation of the items in 
case histories, the items have seldom been defined. These observa- 
tions, furthermore, have been made the basis for the psychiatric 
diagnosis and classification of individuals and for the sociological 
classification and comparison of euAuronments, but in no case 
has any effort been made to test, first, the reliability and accuracy 
of the observations, and, second, the reliability and accuracy of 
the diagnoses and classifications. There is some indication of the 
unreliability of both obser\'ations and diagnoses in the disagree- 
ment of the findings of various comparable researches. In any 
event, the data of observation here have an indeterminate validity 
in the sense indicated above. 

C. In the use of the ca.se history method for the purpose of 
making diagnoses or classifications, it is necessary to distinguish 
between what is observed and the inferences which follow from 
these observations. The distinction is important because the con- 
ditions of the validity of observation are dillerent from the condi- 
tions of the validity of the products of inference. It is, therefore, 
a serious defect in almost all of the work which has employed the 
case history method that this distinction has not been made. Much 
of the unreliability that is discernible in the disagreement of the 
findings may therefore be due not to the invalidity of the obser- 
vational data but to divergences in the inferential processes of 
diagnosis and classification. On the other hand, the lack of defini- 
tion of items to be observed suggests that the observational data 
themselves are probably invalid. 

D. We conclude at this point, therefore, that most of the 
data of observation are worthless because their validity is inde- 
terminate; some of the data of observation are now known to be 
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invalid and are tlierefore worthless; in a few cases the data are 
properly validated. In addition to the fact that data which are 
invalid are useless as a basis for further scientific work, the 
methodological inadequacy with respect to the conditions of ob- 
servation is such as to make the repetition of observations for the 
purpose of checking their accuracy and reliability almost impos- 
sible. In order that one investigation may repeat and check the 
work of another, it is necessary for the conditions of observation 
to be uniform. The inconsistent findings which have been re- 
ported cannot, therefore, be interpreted to mean that later inves- 
tigations have checked and corrected earlier investigations, but 
rather that the investigations have been executed under disparate 
and incomparable conditions. 

2. The Validity of Statistical Interpretations of the Data of 
Observation. 

A. Invalid data or data lacking determinate validity should 
not be employed as a basis for statistical inference.^®^ In the 
further discussion of the conditions prerequisite to statistical in- 
ference we shall assume that the data are valid products of obser- 
vation. 

B. With a few exceptions, the findings of the researches which 
have been surveyed are expressed either in terms of averages or 
percentages. An average may, of course, be nothing more than a 
statistical description, that is, an index which can be used to 
summarize a collection of numbers in a certain way. An average 
computed in this way states knowledge about a particular aggre- 
gate of individuals, which is a sampling from a universe of indi- 
viduals. The sampling may be too small ; the sampling may not 
be a fair homogeneous selection. 

It is always necessary therefore to determine the limits within 
which the true average, expressing knowledge about the universe 
from which the sampling was taken, will most probably lie. This 
determination is expressed by the standard error of the average. 

iBiThis does not mean that statistical processes cannot be used to detect the 
invalidity of data of observation. 
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The standard error depends upon the number of cases used and 
the variability of the distribution. It can be interpreted as a 
statistical constant only if the sampling can be assumed, on other 
grounds already known, to be fair, random and homogeneous. It 
is a measure only of the mai^n of error in an average, which can 
be considered due to fluctuations in the sampling. It does not 
measure the fairness of the sampling. Whereas the obtained 
average is merely a statistical description, the true average is a 
product of statistical inference.^®* 

In almost all of the work under discussion, obtained averages 
or percentages were employed as if they were true averages. This 
indicates the worst kind of statistical incompetence. It is a most 
elementary rule of statistical practice that averages should always 
be accompanied by standard deviations and measures of fre- 
quency, from which it is readily apparent whether the standard 
error is so large as to make the average unusable. In only a few 
cases did investigators qualify the obtained average by the appro- 
priate statistical indices. There is no evidence, moreover, that 
any of the investigators examined and tested their samplings for 
fairness and homogeneity. Obtained averages cannot be used for 
statistical inference unless these criteria are independently satis- 
fled. 

C. Much of the research depends upon the comparison of 
averages or percentages The significance of the differences de- 
rived from such comparison is limited by the fact that these 
differences are unaccompanied by any measure of the reliability 
of the differences. A difference between averages and percentages, 
unaccompanied by the probable error of the difference, is of little 
significance; yet that is precisely the way in which the research 
findings are presented. It is also important, when considering 
two averages for the purpose of comparing and differentiating 
groups, to determine the standard deviations or variabilities 
needed to qualify the obtained averages. Two distributions may 

isapor an adequate discussion of these matters, see G Udney Yule, op. at, 
Clis. XIII and XIV, and F C Mills, op at. Ch XVI, dealing with statistical mduc 
tion and the problem of samplmg. 
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be similar with respect to their averages but have entirely differ- 
ent ranges of variability. The reverse is also possible, so that 
one may have differing averages but considerable overlapping in 
the distributions of the groups being compared. 

D. In a few cases^*® the investigators attempted to employ a 
slightly more complicated statistical device than an average or 
percentage, such as a measure of correlation. Correlations, like 
averages, are merely statistical descriptions, referring only to 
specific samplings unless they are properly corrected and quali- 
fied. The few investigators who have employed methods of cor- 
relation have not performed these operations in a manner to indi- 
cate the significance of the correlation. Few if any of these 
investigators have recognized the technical limitations of the co- 
efficient of correlation; they have not always realized, for in- 
stance, that the correlation technique is applicable only to non- 
selected distributions, and that in dealing with discontinuous 
distributions, it is necessary to consider special criteria of the 
applicability of correlation formulae.^®^ 

The statistical indices which have been employed have been 
tetrachoric r’s, coefficients of association or coefficients of con- 
tingency. These coefficients can be interpreted only in terms of 
some prior analysis of the data that is being operated upon.^®® 
Such interpretations have not been given ; nor could they be given 
in the absence of theory or analysis in the field of criminology. 


i8®See the work of D S Thomas, Goring, Burt, Lund and Slawson, discussed 
above. 

i8<See T L. KeUey, op cit, Ch X 

188 We have already pomted out that coefiScients of correlation arc inferior to 
regression equatums as measures of functional relationship But neither of these 
measures can be sigmficantly mterpreted m the absence of pnor mdependent know- 
led^ J M. Keynes has dearly formulated the conditions of the mductive use of 
indices of correlation. We quote two statements from Chapter XXXIII of his 
Treatise on Probability “Sensible mvestigators only employ the correlation coefficient 
to test or to confirm conclusions at which they have arrived on other grounds” , and 
“If we have a considerable body of preexisting knowledge relevant to the particular 
inquiry, the calculation of a small number of correlation coefficients may be crucial 
but otherwise we must proceed as m the case of frequency coefficients ; that is to say, 
we must have before us, m order to find a satisfactory argument, many sets ox 
observations of \diich the correlation coefficients display a sigmficant stabmty m the 
midst of variation in the non-essential class characteristics of the different sets of 
observations.” 
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E. In conclusion at this point we can say that criminological 
research exhibits a nalvetd and incompetence in the use of sta- 
tistics so great that almost aU of the statistical products, even in 
the simplest cases, are invalid or insignificant except as statistical 
descriptions. In those few cases in which coefficients of associa- 
tion or of contingency were employed, the results of correlation 
were further rendered insignificant by inadequacy in the employ- 
ment of control or comparison groups, and by Hi-defined units of 
measurement. Just as an average depends for its significance 
upon the nature of the sampling, so an index of correlation de- 
pends for its significance upon the comparability of the assem- 
blages correlated. 

3. The Concluaivenesa of the Reaearchea W%th Reaped to Their 
Prohlema. 

A. In order to discuss the ability of findings to yield con- 
clusions relevant to the problems of research, it is necessary for 
us to assume that the data are valid observatioually and that they 
have been properly interpreted by statistical means. If the data 
of observation are not valid and if statistical inferences have not 
been correctly made, it is, of course, supererogatory to ask 
whether the data have yielded relevant conclusions. 

B. All of the problems by which these researches have been 
directed involve the differentiation of groups of individuals. The 
employment of control or comparison groups is, therefore, indis- 
pensable to the solution of these problems. The significance of 
the percentages, averages, coefficients of association, etc , derived 
from the observation of groups of individuals, depends upon the 
comparability of the groups employed. It is, therefore, a serious 
criticism of these researches that almost all of the early investi- 
gations failed completely to use control or comparison groups. 
The data of such researches are completely insignificant and in- 
conclusive with respect to the problems of differentiation. But 
even the later and better investigations, which recognized the 
need of control and comparison groups, for the most part fill this 
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need inadequately. The groups selected are usually not compar- 
able. 

C. We must, therefore, point out that the findings which have 
been reported are insignificant not only statistically but also in 
terms of their inability to yield conclusions relevant to the prob- 
lems of research. 

To the foregoing criticisms which explain why these researches 
would be inconclusive, even if the data were valid, we must now 
add a final criticism of another sort. We have seen that we are 
not able as a result of criminological investigation to solve the 
problems of group differentiation. Any investigator who would 
attempt to derive an answer to these questions from the findings 
of any research which has so far been done, would be clearly in 
error. How much more egregious than that is the error of those 
investigators who have attempted to draw etiological conclusions 
from these findings. 

Even if we knew that criminals could be differentiated from 
non-criminals in terms of some set of definite factors, we would 
not know the etiology of criminal behavior. To solve tlie etio- 
logical problem, not only must factors be distinguished as depend- 
ent and independent variables, but we must have knowledge of 
the interrelation of the variables with each other. We must be 
able to isolate and control sub-sets of variables within the total 
set of variables. We must know whether or not a given set of 
variables exhausts the field of relevant factors. 

In short, in the absence of a theory or analysis, etiological 
problems cannot be formulated, and hence research cannot be 
directed toward their solution. Statistical processes by them- 
selves cannot perform the service which is the r61e of theory and 
analysis. Correlations are not themselves significant but must be 
interpreted, and their interpretation cannot be accomplished in 
the absence of theoiy. Theory is even needed in order to deter- 
mine the applicability of statistical techniques to the data.^®® 

isflThis point is discussed by D. S Thomas m Statistics m social research. Am. J. 
SocioL, 1929, 35, 1-17. 
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The absurdity of any attempt to draw etiological conclusions 
from the findings of criminological research, is so patent as not 
to warrant further discussion. Yet the number of instances in 
which this has been attempted is amazingly large. It is, further- 
more, a striking commentary that these attempts have been made 
by the less rather than by the more competent investigators. The 
best pieces of research have been done by men who have more or 
less explicitly recognized the inconclusiveness of their findings 
with respect to their own research problems, and the entire inade- 
quacy of their research with respect to problems of etiology. On 
the other hand, investigators who have done trivial and glaringly 
defective research have been ready to draw easy conclusions there- 
from and have had no hesitancy in voicing what can be treated 
only as the shallowest opinions about the causes of crime. In 
addition to all of the methodological defects which have been 
enumerated, these investigators have failed to recognize that both 
human and environmental variables are necessarily involved in 
the etiology of human behavior.^®^ That failure alone would be 
sufficient to render fallacious any conclusion about the causes 
of crime, which they have drawn from data which has no etio- 
logical significance. The assurance with which criminologists 
have advanced opinions regarding the causes of crime is in strik- 
ing contrast to the worthlessness of the data upon which those 
opinions are based.^®® 

iSTXhis means not only that a plurality of factors will be discovered in the causal 
background but that among them will be factors of both kmds. 

i88Xt will be recalled that by an opimon we mean the mterpretation of descriptive 
knowledge in terms of mdividual as opposed to common experience. See pp 58-59, 
supra 
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Section 1. Preliminary Discussion: Problems and Methods. 

As we have already pointed out, the separation of researches 
in treatment from investigations of the causes of criminal behavior 
is arbitrary and is justified only by convenience. The study of 
the treatment of offenders is a special case of the study of the 
causes of criminal behavior. It is distinguished as a separate 
case by the fact that in all the researches which we shall survey 
in this chapter, some mode or aspect of the treatment process is 
considered as a factor in the behavior of either potential or actual 
criminals. 

The treatment process is merely one of the environmental 
factors, which may or may not be found to have etiological signifi- 
cance. 

The treatment process can, of course, be studied without any 
relation to the behavior of potential and actual criminals, but 
such studies obviously would have no relation to the general 
problem of causation. They are therefore discussed elsewhere.^ 
It must also be pointed out that we are here concerned only with 
the treatment of actual offenders, by which we mean post-convic- 
tion as opposed to pre-conviction treatment “ Pre-conviction 
treatment, that is, the treatment of individuals suspected or ac- 
cused of crime, may be studied as a factor in relation to criminal 
behavior in the same way as post-conviction treatment, but no 
studies of this sort have yet been made. Those which have been 
made are studies of the pre-conviction process in relation to ends 
of criminal justice other than the reformation of actual offenders 
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and the deterrence of potential offenders.® Since we are con- 
cerned in this chapter with an examination and criticism of com- 
pleted researches and since those researches deal exclusively with 
post-conviction treatment, we shall use the word treatment 
throughout this chapter to mean the treatment of actual offenders. 

The treatment process can be considered as an environmental 
factor in two distinct ways. In the first place, the treatment pro- 
cess consists of different modes of treatment, such as whipping, 
execution, deportation, imprisonment, probation or parole. Each 
of these modes may furthermore have many different varieties; 
that is, there may be many different kinds of institutional prac- 
tices, all of which can be called imprisonment; but whether we 
deal with the mode or some variety of it, treatment in this first 
sense always means a mode of treatment prescribed by the treat- 
men content of the criminal law. 

In the second place, the treatment process consists in all of 
the specific acta of officials in the application of recognized modes 
of treatment to particular offenders who come within their range 
of official behavior. The same mode or the same variety of a 
mode of treatment may be executed differently by different officials 
at different times and places. 

It is important, therefore, in examining the researches in this 
field that we note in which of these two quite distinct senses 
treatment is being studied Almost all of the researches, as we 
shall see, employ some designated mode of treatment as the factor 
to investigate. Few, if any of them, distinguish between varieties 
of the same mode of treatment. None of them study the treat- 
ment process as the behavior of officials. What the treatment 
process is in any given study should, of course, be precisely de- 
fined. It is one of the variables and unless it is precisely defined 
the data of research cannot be valid. We shall return to this 
point later. 

®See Chapter IX There have been descriptive studies of various instrumentalities 
employed in pre-conviction treatment, on die basis of which mvestigators have 
formed common sense opinions regarding the influence of various aspects of pre- 
con vicbon treatment upon the behavior rf those who are subjected to it See, for 
example, J F Fishman, Crucibles of crime. New York Cosmopolis Press, 1923 
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Another distinction must be made between the study of the 
treatment process in relation to potential offenders and the study 
of the treatment process in relation to actual offenders. The treat- 
ment process can be an environmental factor in the biography 
of potential offenders only to the extent that they learn in some 
way, either by contact or by hearsay, of the treatment process. 
This is a very indefinite answer, but it is the best that can be 
given in the present state of our knowledge. It shows the absurd- 
ity of studies of the treatment process as a factor in the behavior 
of potential criminals. Not only are we unable to define the 
precise status of the treatment process as a factor in the be- 
havior of potential criminals but, as our survey of researches in 
causation has already shown, we do not know whether the class 
of potential offenders is homogeneous or heterogeneous with re- 
spect to other relevant factors; w'e do not know what these 
other relevant factors are; and we do not know whether the class 
of potential offenders can be differentiated from the class of 
actual offenders in terms of any set of factors. We must, there- 
fore, recognize that in the present state of our knowledge it is 
impossible even to formulate in the crudest way the problem of 
the relation of the treatment process to the behavior of potential 
offenders. We shall subsequently discuss the precise nature of 
those studies which are supposed to be directed by this problem, 
which cannot even be stated. 

The treatment process can be studied as an environmental 
factor in the biograpliies of actual offenders. Researches of this 
sort are supposed to he interested in the causes of recidivism or 
the differential effects of different modes of treatment upon the 
offenders to whom they are applied. The problem of the causes 
of recidivism differs from the problem of the causes of the 
criminal behavior of first offenders primarily with respect to 
the involvement of the treatment process as a factor; but that 
does not mean that the treatment process is the only factor to be 
studied. It is merely one of a large number of environmental 
and human factors in terms of which it may or may not be pos- 
sible to differentiate recidivists from non-recidivists. The prob- 
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lem of differentiating recidivists from non-recidivists is, as we 
shall see, strictly analogous to the problem of differentiating crim- 
inals from non-criminals. 

It was shown in the previous chapter that researches sup- 
posed to be concerned with the causes of crime could not be so 
considered because etiological problems cannot at present be 
formulated. The only questions which could be framed in order 
to interpret the researches were questions about group differences. 
So here, we must similarly formulate the problems of the re- 
searches we are about to survey. They are not the problems 
which the investigators themselves supposed to be their objectives, 
that is, the deterrent and reformative effects of the treatment of 
offenders. 

Before attempting to state the problems of research in this 
field, it is advisable to point out that the knowledge yielded by 
these researches is not scientific. It is descriptive knowledge, 
and consists either in non-quantitative or quantitative descrip- 
tions. The non-(iuantitative descriptive knowledge reports the 
characteristics and elements of various modes of treatment and 
the subsequent behavior of offenders to whom they have been 
applied. We have sucli descriptive knowledge chiefiy of the dif- 
ferent modes of treatment, but not of all their many varieties. 
We have little descriptive knowledge of the behavior of officials. 
We shall not survey the mass of non-quantitative descriptive 
knowledge of the treatment process for the same reason that we 
did not survey non-quantitative descriptive knowledge in the 
previous chapter. The chief value of this body of knowledge is, 
first, that it indicates differences among varieties of the same 
mode of treatment, and, second, that it affords materials which 
can be used in the definition of the treatment variable in quan- 
titative research. That the treatment variable is not defined in 
most of the quantitative research which has been done is partly 
due to the lack of sufficient knowledge of the varieties of modes 
of treatment; but it is also doe to the failure of investigators to 
appreciate the necessity of analyzing precisely the nature of the 
mode of treatment being employed as a factor in their research. 
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The quantitative knowledge which we shall survey consists 
in measurements of what are supposed to be effects of the treat- 
ment process or in measurements of various factors which are 
supposed to be related to the treatment process and its effects. 
By calling this quantitative knowledge descriptive, we mean that 
it lacks one or more of the indispensable traits of scientific knowl- 
edge. It does not consist in general propositions which formu- 
late correlations of variables; when at its best, this knowledge 
takes the form of statistical indices of correlation, but these 
indices are no more than statistical descriptions. 

We are now prepared to formulate the problems in terms of 
which the research data can be interpreted. It is important to 
distinguish the problems we shall formulate from the problems 
which are supposed to be the objectives of research in this field. 
The latter can be stated in two ways: (1) What are the deterrent 
effects of the treatment process? (2) What are the reformative 
effects of the treatment process? By deterrent effects is meant 
the causal infiuence of the modes and varieties of the treatment 
process upon potential criminals; by reformative effects is meant 
the causal infiuence of the modes and varieties of the treatment 
process upon actual criminals. These two questions constitute 
an etiological problem. But it is a problem which we cannot 
formulate in such a way that researches can be directed by it, 
or that data of research can be interpreted by reference to it. As 
previously pointed out, no science of human behavior now exists, 
nor do the sciences of psychology and sociology upon which such 
a science depends now exist It is impossible in the absence of 
any theory or analysis to formulate problems in the etiology of 
human behavior in such a way that they can be used in the direc- 
tion and interpretation of investigations. 

The previous chapter reveals that at present we have abso- 
lutely no knowledge of the causes of criminal behavior and that, 
furthermore, the researches which are supposed to investigate 
the causes of human behavior cannot be so construed. They must 
be considered as having been directed by such questions as can 
criminals be differentiated from non-criminals in terms of some 
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set of factors? We do not even possess knowledge which con- 
clusively answers this type of question. This suffices to show 
that we cannot now investigate the deterrent or reformative ef- 
fects of the treatment process. Such investigations would have 
to assume that criminals can be differentiated from non-criminals 
by reference to the treatment process alone or in conjunction 
with other factors. This assumption is unwarranted. 

The most striking way in which it can be shown that re- 
searches in treatment have no significance with respect to the 
problems of deterrence and reformation, is by an enumeration 
of the questions which can be answered as a result of these re- 
searches. We can state five questions and in each case show 
that our ability to answer these questions does not in any way 
enable us to answer questions about the deterrent and reformative 
effects of treatment. 

1. What is the crime rate or what are the rates for specific 
crimes in given communities, either contemporaneous with or 
subsequent to the application of a given mode of treatment? The 
awkwardness in the jihrasing of this question is necessary to 
avoid asking what is the relation of given modes of treatment to 
general or specific crime rates? This question assumes that there 
is a relation and asks about the nature of the relation. But this 
assumption cannot be made We do not at present know that 
there is any relation whatsoever between the volume of crime or 
of particular crimes and any particular mode of treatment. 

The question we have formulated is the question which re- 
searches supposed to be interested in deterrence, are able to 
answer. However, to conclude from knowledge of this sort that 
a given mode of treatment either has or has not any deterrent 
effect upon potential criminals is to commit the almost inexcus- 
able fallacy of post hoc ergo propter hoc. We shall see that the 
knowledge which answers this question is of dubious validity, 
in addition to having no etiological significance whatsoever. 

2. What is the rate of recidivism for a group of individuals 
to whom a given mode of treatment has been applied? Most of 
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the researches which are supposed to be concerned with the 
reformative effects of modes of treatment do no more than answer 
this specific question. It is clear that, even were the knowledge 
which answers this question valid, it could not be used as a basis 
for any conclusion about the reformative effects of a mode of 
treatment. We do not know that there is any relation between 
recidivism and the treatment process. We do not know whether 
or not actual criminals can be differentiated into recidivists and 
non-recidivists by reference to any factor or group of factors. 
Our knowledge, therefore, of the rate of recidivism in a particular 
group of actual criminals treated in a certain way is totally 
insignificant at present. As quantitative knowledge it does not 
even have the generality possessed by statistical inferences ; it is 
merely descriptive in the sense that its reference is entirely re- 
stricted to the groups of criminals studied by particular 
researches. 

3. What are the comparative rates of recidivism for groups 
of criminals to whom different varieties of the same mode of 
treatment have been applied? Only a few studies have sought 
to answer this question. Furthermore, the only mode of treat- 
ment, varieties of which have thus been compared, is imprison- 
ment. This question can be formulated in another way : Can dif- 
ferent varieties of the same mode of treatment be differentiated 
by reference to rates of recidivism? Even if this latter question 
were answerable, the answer could not be interpreted to signify 
differences in the reformative effects of different varieties of the 
same mode of treatment, because rates of recividism are not by 
themselves measures of the reformative effects of treatment unless 
it can be assumed that treatment is the only fact relating to 
recidivism. But this clearly cannot be assumed. Therefore, 
even valid answers to the question under consideration would 
have no etiological significance whatsoever. As we shall show, 
however, it is doubtful whether this question has been validly 
answered. 

4. What are the comparative rates of recidivism for groups 
of individuals to whom different modes of treatment have been 
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applied? Only a few studies have attempted to answer this 
question, and they have been exclusively concerned with the 
comparison of imprisonment and probation. The analysis of 
this question is the same as that we liave just given for the 
previous question. Even if we had knowledge which validly an- 
swered it, which, as we shall see, is questionable, such knowledge 
would tell us nothing about the comparative reformative effects 
of different modes of treatment, because the rate of recidivism 
is not a measure of tlie reformative effect of a mode of treatment. 
It can be added also that the quantitative knowledge which has 
been gatliered in answers to questions 3 and 4 consists at best of 
statistical descriptions, as in the case of question 2. 

5. Can a group of parolees be differentiated into sub-groups 
of successful and unsuccessful parolees by reference to some 
set of factors, of which some variety of imprisonment is only one? 
Studies which seek to answer this question are usually called 
researches in parole prediction, because if the question can be 
answered the answer can be used, it is thought, as a basis for 
predicting whether a given type of offender will or will not 
be successful on parole. Parole success means non-recidivism; 
parole failure, recidi\’ism. 

This fifth question can be seen to be strictly analogous to 
the questions which we formulated in our discussion of researches 
in causation. It constitutes a problem in the differentiation of 
groups by reference to factors whose relevance to the differenti- 
ation must be shown. Unless the precise nature of the relevance 
of varieties of imprisonment as a factor in the differentiation of 
successful from unsuccessful parolees can be determined, the 
answer to this question cannot be used as a basis for determining 
the reformative effects of imprisonment. As we shall see, the 
studies which have been made attempt the differentiation of suc- 
cessful from unsuccessful parolees in terms of one or more factors. 
They also attempt, but do not succeed in stating the precise sig- 
nificance of the factor or group of factors associated with im- 
prisonment. Therefore, this group of researches cannot be con- 
sidered as contributing knowledge of the reformative effects of 
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yarieties of imprisonment. In addition, it is questionable whether 
the data which have been achieved have generality or whether their 
significance is strictly limited to the particular groups of parolees 
which have been studied. 

It is in terms of these five questions and not in terms of the 
problems of deterrence and reformation that we shall estimate 
the significance of the data of research. Inspection of the re- 
searches will substantiate the statement that they afford abso- 
lutely no basis for any conclusion about either the deterrent or 
the reformative effects of modes and varieties of treatment. 

The specific methods employed by investigations seeking to 
answer one or another of these five questions are the same as those 
employed in researches in causation, namely, the test method, the 
case history method and the census method. Almost all of the 
investigations, however, have used only the census method. In 
fact, it can be said that all researches which cun be grouped by 
reference to questions 1, 2, 3 and 4 used only data achieved by 
the census method, both crime rates and rates of recidivism. It 
is only the group of researches interested in the differentiation 
of successful from unsuccessful parolees, which supplements 
census data by quantitative data obtained through the use of 
either the test or the case history method. The best researches 
in this field, as in the case of causation, combine all three methods 
of obtaining data. 

In our survey of investigations of the treatment process, pre- 
sented in the following section, we shall criticize the data with 
respect to their validity and significance; and in Section 3 of 
this chapter we shall make a comprehensive evaluation of the 
researches surveyed. It is advisable, therefore, to state briefiy 
here the criteria upon which our criticisms and evaluation rest. 

The conditions of validity of data of observation are the same 
here as in the studies surveyed in the previous chapter. The items 
of observation must be defined precisely; measuring instruments 
and human observers must be tested for their accuracy and 
reliability. But most of the data in this field of research are data 
gathered by the census method; and therefore the question of 



RESEARCHES IN TREATMENT 179 

the validity of the data becomes a question of the validity of the 
sources of the census data. Suffice it here to say that crime rates 
are notoriously inaccurate and unreliable.* The accuracy and 
reliability of rates of recidivism are impeachable in the same 
sense. 

The conditions underlying the statistical interpretation of 
data of research are also the same here as in causation. Obtained 
percentages and averages and coefficients of correlation are 
merely statistical descriptions unless they are qualified and cor- 
rected. It is highly questionable whether the data gathered in 
this field would permit processes of qualification and correction. 
It can be pointed out here that, with the exception of a few re- 
searches with respect to success or failure on parole, the only 
statistical indices employed are obtained averages and percent- 
ages. In those exceptional researches which use coefficients of 
correlation, the applicability of such statistical operations to the 
data must be examined. 

Finally, there are the conditions underlying the significance 
of the data with respect to the problems of research. The first 
two problems require no analysis; they are simple questions 
which the researches either do or do not answer. But the third 
and fourth problems require that investigators employ 
comparable groups in order to obtain data which will be 
significant. In order to compare different varieties of the 
same mode of treatment or different modes of treatment 
with respect to rates of recidivism, it is necessary that the 
different groups of offenders be comparable in the sense that 
they be homogeneous with respect to all factors other than the 
treatment factor. Furthermore, unless the treatment factor is 
precisely defined, it will be impossible to repeat the investigation 
with other groups of offenders at other times; and the data can 
therefore have the status only of statistical descriptions. 

In order to achieve data which will be relevant in the solution 
of the fifth problem, properly selected control groups must be 


<See Chapter IX, infra. 
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employed, and each of the various factors which are studied in 
relation to success or failure on parole must be precisely defined. 

We are now prepared to examine the researches themselves. 
We cannot use the same procedure we used in the survey of re- 
searches in causation ; we shall not group these researches under 
the head of the method which they employ, but rather by refer- 
ence to the specific question which the researches can be deemed 
to answer. There are, therefore, five groups of researches. The 
first group represents what are supposed to be researches on the 
deterrent effects of treatment; the remaining four represent re- 
searches on what are supposed to be the reformative effects of 
treatment, but for reasons already given we shall completely 
ignore the concepts of deterrence and reformation in relation to 
these researches. We shall consider and criticize them in rela- 
tion to the five specific questions under which they are grouped. 

Section 2. A Survey of Empirical Studies of the Treatment of 
Offenders. 

I. What is the ceimb batb, oe what aee bates fob specific 
CBIMES, BITHEB CONTEMPORANEOUS WITH OB SUBSEQUENT TO THE 
APPLICATION OP A GIVEN MODE OF TREATMENT? 

The following examples are representative of empirical inves- 
tigations which are supposed to determine deterrent effects of 
various modes of treatment. We offer them not in that light, but 
as researches the data of which answer the above question. 

That the imprisonment for life of habitual offenders is lack- 
ing in deterrent effect is supposed to be evidenced by the report 
of surety companies that losses by burglary and robbery were 
much greater in 1928 than in 1926.“ Evidence to the contrary is 
offered in the form of reports that after the Fourth Offenders’ 
Act became effective in New York, the number of burglaries and 
robberies and the financial losses from such crimes greatly de- 

®E. H Sutherland, Report to Columbia Cruninological Survey, Manuscript, 1930, 
p.69. 



RESEARCHES IN TREATMENT 


181 


creased.® These assertions are not based upon careful empirical 
work, but even if they M'ere, it would be difficult to interpret them 
significantly. 

Statistical studies have been made of the deterrent effect of 
the death penalty, as the result of which it has been asserted: 

(1) The homicide rate is higher on the average in states which 
retain the death penalty than in states which have abolished it, 
and higher on the average in states which retain it than in ad- 
joining and somewhat similar states which have abolished it. 

(2) European countries which have abolished it have, on the 
average, lower homicide rates than the adjoining countries which 
have retained it. (3) States which have abolished the death 
penalty have subse<iuently had no unusual increase in the homi- 
cide rate. (4) When, about a century ago, other penalties were 
substituted for the death penalty in the case of a large number 
of offenses, the rates of conviction for those offenses did not in- 
crease. 

On the surface these studies seem to indicate that the death 
penalty is inferior to life imprisonment as a deterrent, but, as 
Sutherland has pointed out,” a careful examination of their statis- 
tical procedures produces skepticism regarding the whole array 
of ‘Tacts”. The homicide rate is very inadequate as an index 
of the murder rate. The deterrent effect of the death penalty 
arises not solely from its presence on the statute books, but also 
from the degree to which it is used. The number of other vari- 
ables which these comparisons have ignored is extremely large. 
The figures themselves do not tell whether the lower homicide 
rate is the effect of the abolition of the death penalty or the cause 
of the abolition of the death penalty, or whether both the lower 
homicide rate and the abolition of the death penalty are effects 
of the general culture and composition of the population. 


®Report of the Cntne Commission of New York Albany 1927, pp 8-12; New 
York’s bad men not so bad now. Saturday Evenmg Post, March 26, 1927, 34 ; Literary 
Digest, August 6, 1927, 12 

■'E R Calvert, Capital punishment m the twentieth century London G P. 
Putnam’s Sons, 1927; R. T Bye, Capital punishment in the United States. Phila.: 
Committee on Plulanthropic Labor of Phila Yearly Meetmg of Friends, 1919. 
®Sutherland, Cruninology, pp 370-371 
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Some meagre evidence has been obtained as to the deterrent 
effects of probation. There were more crimes of dishonesty per 
100,000 of the population in 1908, the year following the passage 
of the English Probation Act, than in 1925.® The English courts 
which use probation in cases involving offenses against property 
more frequently than the average of all English courts, have, in 
general, lower rates of conviction for dishonesty than those which 
use probation less frequently than the average. When the Eng- 
lish courts were arranged in a regular series with those that use 
probation in the largest proportion of cases at the top, and those 
which use it least at the bottom, the upper quartile showed an 
increase in convictions for dishonesty from 1924 to 1925 in 20% 
of the courts, while the lowest quartile had an increase in con- 
victions in 65% of the courts.^ This evidence is not conclusive 
because of the short period covered and the large number of other 
variables that may be involved, but, as Sutherland suggests," it 
is an illustration of a method which may be useful in a more gen- 
eral attempt to appraise the deterrent effects of probation. 

In 1915 there were 29,280 cases of crimes against property and 
person in the lower courts of Massachusetts, whereas in 1928 
there were 21,625 cases pending.^ This decrease of 7,555 has 
been attributed by Tannenbaum^® to the decrease in commitments 
to penal institutions and the concomitant increased use of proba- 
tion, but, as Bates suggests, the decrease may be due to increased 
efficiency on the part of the judges and charitable organizations. 
And, of course, still other factors may have accounted for the 
decrease, such as a diminution of the efficiency of law enforcement 
agencies as a result of the World War. 

II. What is the bate op bbcimvism pob a gboup op oppbndbbs 

TO WHOM A GIVEN MODE OP TBEATMBNT HAS BEEN APPLIED? 

8C. M. C, The criminal statistics of 1925 Howard Journal, 1927, 2, 115-119. 
io/b«i 

i^Sutherland, Report to Columbia Criminological Survey, p 198 

Bates, Program of protective penology (m Indiana Conference on Law Ob- 
servance and Enforcement Indianapolis: Wm B Burford Printing Co, 1929, p 99). 

iB^ational Commission on Law Obso-vance and Enforcement, Report on penal 
institutions, probation and parole. Washington Government Printmg OflSce, 1931. 
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III. What abb the compabativk bates op bbcidivism pob oboups 

OP OPPENDEBS TO WHOM DIPPEBENT VABIETIES OP THE SAME MODE 
OP TBBATMENT HAVE BEEN APPLIED? 

IV. What abb the compabativb bates op bbcidivism fob gbocps 

OP OPPENDEBS TO WHOM DIPPEBENT MODES OP TBBATMENT HAVE BEEN 
APPLIED? 

Since in a great many cases the data of a given piece of re- 
search are used to answer more than one of the above questions, it 
is convenient to report the researches in a single group. The 
discussion of a given piece of research will always indicate to 
which of the questions the data are relevant. 

(1) Juvenile Court. The juvenile courts have claimed that 
a comparatively small proportion of their cases became recidivists, 
generally not over 25%. The Judge Baker Foundation'* reports 
that 29% of the delinquents who had appeared in the Boston 
Juvenile Court in the year 1911-1912 were returned to the Court 
during the five-year period 1911-1916, and that 1.3% were re- 
turned five or more times. Cooley'“ found that of 2,957 offenders 
arraigned in Court of General Sessions in 1925-1926, 52.8% were 
making their first appearance in an adult court, and that, so far 
as known, 8.3% had not previously appeared in a juvenile court. 
Of the 145 men committed to prisons and the reformatory in New 
York in August and September, 1926, 42% had appeared at least 
once in a juvenile court.'* 

Healy and Bronner" have worked in the field of juvenile de- 
linquency for more than twenty years, and they have published 
a study of 4,000 juvenile offenders in Chicago and Boston. The 
data which they have collected have been made the basis for an 
evaluation of the reformative efficacy of the juvenile court. Thus, 

^^Judge Baker Foundation, Pub. 1, Harvey Humphrey Baker. Boston, Mass.: 
Judge Baker Foundation, 1920 

^'Probation and deliquency New York: Catholic Chanties of the Archdiocese 
of N. Y , 1927, pp. 86-87. 

tsSub-Conunission on Causes and Effects of Crime. Individual studies of 145 
offenders. Albany: The Crime Commission of New York State, 1928, p. 22. 

^^Delinquents and crimmals. New York: The Macmillan Co., 1926, pp. 28, 31. 
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as evidence of the failure of the juvenile court, it is pointed out 
(1) that of 676 juvenile recidivists in Chicago, 66% had records 
of vice and crime after juvenile court treatment, and that of the 
256 male offenders in this group, 15% became professional crimi- 
nals and 5% committed homicides; and (2) that of 420 boys who 
appeared in Chicago juvenile courts, 209 later turned up in the 
adult courts. 

However, the more immediate purpose of Healy and Bronner 
was to compare juvenile delinquency in Chicago and in Boston. 
Of their 4,000 cases, 2,000 were taken from each city. Among the 
items whicli they compared were the juvenile courts of the two 
cities. The Boston court had four times as many cases in pro- 
portion to population as the Chicago court. 

The significance of such studies is doubtful, either as indicat- 
ing the reformative efficacy of the juvenile court as a method of 
treating juvenile offenders or as indicating the comparative 
efficacy of different juvenile courts. While the juvenile court may 
be regarded as an institutionalized form of dealing with delin- 
quents, its efficacy cannot be determined by ascertaining the 
after-careers of delinquents who have appeared in the juvenile 
court. It cannot be concluded either that if the proportion of 
delinquents who become recidivists is small, the juvenile court is 
efficacious as a reformative; or that if the proportion is large, it 
is inefficacious. There are too many other factors which might 
account for either result. Moreover, the juvenile court consti- 
tutes an extremely complex mode of treatment. The methods 
employed by a single court vary widely, and those employed by 
different courts in different communities vary even more widely. 

For example, of 256 male failures in Chicago, referred to in 
the study of Healy and Bronner, 86% had been committed as 
juveniles, and of 164 successes, 56% had been committed. Juve- 
nile court treatment which includes commitment to an institu- 
tion is obviously a different method of treatment from that which 
does not include commitment. And it is difficult to draw any 
conclusion from the fact that of 311 boys committed, 70% were 
failures whereas of 109 who were not committed only 34% were 
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failures. There are too many factors unaccounted for. The 
committed boys may, for example, have constituted the more 
difficult cases and for that and other reasons the two groups may 
not have been strictly comparable. These figures may indicate 
only that the more serious the delinquent’s offense and the more 
difficult the delinquent, the more likely he is to be sent to an 
institution and the more likely he is to repeat his offense after 
he is released. 

The only way in which the effects of different types of treat- 
ment of young offenders by juvenile courts can be measured is to 
select two groups comparable for age, mentality, environment, 
etc., and to compare the results in the case of the delinquents 
who were committed to institutions with the results in the case 
of those who were not committed As Dr. Thomas says, “We 
have as yet no adequate test of the relative success of institutional 
and non-institutional treatment for the same type of offender.”'® 
In the same way comparative studies of different juvenile courts 
cannot be significant if differences in their methods are ignored. 
Thus, Healy and Bronner’s study fails to furnish us with a meas- 
ure of the comparative efficacy of the Chicago and Boston courts 
because of the great number of variables that were uncontrolled. 
While the Boston court had a disproportionately large number 
of cases, a vast number of delinquents were dealt with in Chicago 
by police officers who were especially assigned to deal with 
juvenile offenders. In other words, in some communities cases 
are handled by social workers and the police which in other com- 
munities are brought before the court. At the least, a measure 
of the efficacy of the juvenile court, to be significant, must be 
based upon a comparison of a community with developed juve- 
nile court methods and a community with the older method of 
dealing with juvenile delinquents. 

There have been a few studies of the efficacy of reform schools. 
De Las Heras'® reports that less than 20% of the inmates of the 

I. Thomas, Report to Columbia Criminological Survey, Manuscript, 1930 
Section 11, p 9 

^®La juventud delincuente en Espafia y su tratamiento reformador. Alcali de 
Hehares: Imp de la Escuela Ind. de Jdvenes, 1927. (Abstract J. Crim. Law and 
Criminol., 1S&, 19, 287.) 
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reform school at Henares became recidivists in spite of the fact 
that there is no indeterminate sentence or provision for super- 
vision after release. Scudder*® reports similar success for the 
Whittier School for juvenile delinquents in California; about 
80% of the cases on placement are, according to follow-up rec- 
ords, reformed during the first few years after leaving school. 

(2) Whipping. Whipping is a punitive measure in the state 
of Delaware. Census figures for the year 1904 show that of 461 
offenders whipped in that year, 16% had been whipped previ- 
ously, and 4% had been whipped previously two or more times.^^ 
In England, where whipping is also practi<-ed, 25% of the juvenile 
delinquents who have been birched reappear in the court within 
thirty days, and over 76% within two years.®* More offenders 
reappear after this penalty has been inflicted than after any other 
method of treatment. This, however, is doubtless because whip- 
ping is used only in the case of the delinquents who are regarded 
as most vicious. Here we have a good example of the ambiguity 
of estimates of the efficacy of methods of treatment based upon 
census figures which are not supplemented by other relevant data. 

(3) Fines. 23% of the persons fined in Springfield in 1913 
were arrested later during the same year, and 13% were again 
convicted. The Springfield survey committee concluded that fines 
were especially ineffective in dealing with cases of prostitution, 
keeping disorderly houses, running gambling houses, drug addic- 
tion, etc.*® 2% of the offenders in Kansas City who were given 
an opportunity, during the fiscal year ending April 21, 1913, to 
pay their fines in installments were chained with subsequent 
crimes, as compared with at least 25% of all the cases brought into 
court.** 

aoThe contagion of a good environment J Juv Res., 1929, 13, 258-261. 

*iCurrent Literature, 1905, 38, 487-489 

Burt, The young delinquent London University of London Press, 1925, 

p. 121. 

*»Z. L. Potter, The correctional system of Springfield, 111. New York: Russell 
Sage Fotmdation, 1915, pp. 19-30 

“Chicago Municipal Reference Library, The payment of fines in installments by 
offenders. Chicago: Chicago Public Library, 1914. 
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(4) Imprisonment. About 47% of the persons committed to 
jails and workhouses in the United States in the first six months 
of 1923 had been previously committed. This involves some 
duplication of cases ; but, on the other hand, the previous criminal 
record was not accessible in a large proportion of the cases, and 
it is probable that the proportion of offenders who become recidi- 
vists after imprisonment is closer to 75% than 50%.®“ 59.8% of 
all persons committed to prisons in Massachusetts in 1927 had 
records of previous commitments, and the average number of com- 
mitments was 5.43 per recidivist.*® The more intensive studies 
of prisoners in the United States show that about two-thirds of 
them are recidivists.®'' The proportion of recidivists in England 
and in Germany is about the same as in the United States. 70% 
of the persons confined in English prisons in 1927 had been con- 
victed previously; 49% had been convicted three or more times; 
and 23%, eleven or more times.*® 

The Gluecks*® have made an intensive study of the criminal 
careers of 500 offenders wlio served terms in the Massachusetts 
reformatory. They found that 63.8% of their cases committed 
serious offenses either during the parole period or during a five- 
year post-parole period; that an additional 20.5% committed 
minor offenses either in the parole or post-parole period ; and that 
only 15.7 % had no criminal records following their release from 
parole. However, the data for this group of 500 cases are suscepti- 
ble to another interpretation. Prior to incarceration the entire 
group had committed a total of 1,450 serious crimes. They com- 
mitted 413 serious crimes in the post-parole period, only one-third 
as many as before incarceration ; furthermore, among the serious 
crimes in the post-parole period, 25% were classified as “escape 
or rescue, fugitive from justice, desertion or dishonorable dis- 

SBDepartment of Qnnmerce, Bureau of the Census, Prisoners, 1923 Washington . 
Gkivemment Printing Office, 1926, to 150-151 

*«Mas8., Annual report of the Commissioner of Correction for the year ending 
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charge from the Army or Navy, and serious automobile offenses”. 
Nevertheless, the Gluecks’ study seems to show that the behavior 
of these offenders tifter incarceration was not greatly improved, 
and that the claims which are sometimes made for imprisonment 
as a reformative agency are questionable. 

The Massachusetts reformatory is generally regarded as one 
of the most efficient correctional institutions in the United States, 
and it has been defended against the Gluecks’ figures on a number 
of grounds, which we summarize. The period covered by the 
Gluecks’ study was the war and immediate post-war period during 
which the institution was operating below its usual efficiency. In 
any event, no penal or correctional institution should be expected 
to reform all of its inmates, since many of them have proved to be 
recalcitrant to aU other social institutions and infiuences. All 
of the offenders in this study had committed serious crimes before 
incarceration, and the proportion that committed serious crimes 
subsequently was only about 50%. The total number of serious 
crimes committed by the group after release was only about one- 
third of those committed prior to imprisonment. Furthermore, 
the fact that the prison is the last institution which deals offi- 
cially with the offender before his return to crime does not neces- 
sarily place on it the responsibility for his recidivism. There are 
other causal influences operating in the post-parole period, par- 
ticularly the kind of reception which the released prisoner receives 
from the community. Moreover, behavior irregularities after 
imprisonment do not necessarily indicate that imprisonment has 
had no reformative effects. 

The research of Mabel Elliot®® is interesting in this connection. 
She studied 110 white girls committed to Sleighton Farms, and 
found that 76.3% of them were “adjusted” ten years after their 
discharge, although 61% of the adjusted girls achieved their 
adjustments only after serious sexual misbehavior and 18% more, 
only after serious misbehavior of other kinds. Thus, 69% of 
those who finally became adjusted had intervening periods of 


8®Correctional education and the delinquent girl Harrisburg, Pa. : State Depart- 
ment of Wel&re, 1929 
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moral relapse. It is, of course, by no means clear that the insti- 
tution can be credited with the ultimate adjustment of these 
girls or that the number who finally became adjusted might not 
have been greater if they had been treated in some other way. 

The Gluecks’ study also yielded data relative to the effective- 
ness of imprisonment with respect to specific offenses. 306 burg- 
laries were committed by the group which they studied prior to 
incarceration, and only 12 in the post-parole period. 938 lar- 
cenies were committed before incarceration, and only 213 in the 
post-parole period. 80 robberies were committed before incar- 
ceration, and only 41 in the post-parole period. 60 rapes were 
committed before incarceration, and only 8 in the post-parole 
period. 24 homicides were committed before incarceration, and 
only 16 in the post-parole period. In general, the crimes ordi- 
narily regarded as serious thus decreased very considerably after 
incarceration. Of the less serious crimes, 1,004 were committed 
before incarceration, and 650 after parole. 

Spaulding’’ made a study of 44 psychopathic delinquent women 
released from Bedford Reformatory. Approximately one-third 
of them who were alive and could be located were satisfactorily 
adjusted. The number of cases is very small, and the investiga- 
tion of the factors responsible for their post-prison careers is not 
intensive enough to warrant any interpretation of these findings. 

Studies have been made of the relation between the length of 
imprisonment and recividism. Burgess®^ concluded from his 
study of parole that the longer a prisoner remains in prison, 
the more likely he is to violate parole when released. Cape®® 
reports the contrary finding that in Wisconsin the rates of recidi- 
vism after short sentences are higher than after long sentences. 
Thus, 13.16% of prisoners confined one year became recidivists; 
6.22% of those confined for two years became recidivists; 3.61% 
of those confined for three ye£irs became recidivists; and 1.27% 


r r - delinquent women. New York. Rand 

McNally & Co , 1923 

®2Factors determmmg success or failure on parole. J Crim. Law and CriminoL, 
1928, 19*, 241-286. 

“The comparative effectiveness of the short and long time prison terms. M. A. 
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of those confined for ten years or more became recidivists. The 
significance of these figures may be questioned, however. For 
example, a large proportion of the short term prisoners were 
drunkards, whose return to crime may have been affected much 
more by the drinking habit than by the length of the prison term. 
Furthermore, those who received longer sentences had less time 
after their discharge in which to commit further crimes, since 
the study was confined to a ten-year period. Studies of this sort 
which merely correlate length of term with percentages of recidi- 
vism quite obviously ignore a great number of relevant variables. 

(5) Probation. A study has been made of the efficacy of 
probation in New York State for the period 1907-1921.®* Pro- 
bation is here defined as suspended sentence with supervision. Of 
206,298 persons discharged from probation, 78 5% were dis- 
charged as improved, 10.9% were rearrested and committed, 5.7% 
were discharged as unimproved and 4.9% absconded. A study 
made in 1923 revealed that of 383 males placed on probation in 
1915, 35% had subsequent court records.®* No information was 
available for 21%. The utility of this information is, of course, 
conditioned upon the value of the category “subsequent court 
record” as an index of actual criminality and upon the assump- 
tion that the omitted cases would exhibit tlie same tendency as 
the recorded ones. 

Chute®® made a study of the New York probation records for 
the year ending June 30, 1917. Of 21,847 probationers, 76% 
completed probation with improvement, 13% were returned to 
court for sentence and 5% could not be traced. Cooley®’ made a 
study of the relation between probation and delinquency. He 
concluded that 85% of probationers handled by the New York 
Probation Bureau are likely to become permanently adjusted to 


^Probation in New York State J Crim Law and Criminol , 1923, 14, 138-147 ; 
also published as F. A Moran, Probation in New York State. Albany State Pro- 
bation Commission, 1923. 

*0Mass. Commission on Probation, Inquiry into the permanent results of proba- 
tion, Senate Doc. No 431, 1924, p. 12. 

>^Success of probation in New York J. Crun. Law and CrimmoL, 1918, 9, 302-304. 
‘tPrdiaticn and delmqueiKy, p. 297. 
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the community. Other probation departments report that two- 
thirds, three-fourths or four-fifths of their probationers behave 
satisfactorily while on probation, and that the remainder abscond 
or are returned to court charged with new crimes or with viola- 
tions of probation regulations.®® Of 200 individuals placed on 
probation in Erie County in 1917, 14.3% absconded or were re- 
arrested while on probation or were discharged without improve- 
ment at the end of the probation period; an additional 7% were 
re-arrested during the two and one-half years subsequent to 
release from probation. However, ten of these were reported to 
be living in a satisfactory manner at a later date.®® Of 15,094 
persons placed on probation in England in 1925, only 733 subse- 
quently came up for sentence.*® However, about half the juvenile 
delinquents who are placed on probation in Cardiff, Wales, re- 
appear in court within five years." 

(6) Parole. The reports of parole boards usually estimate 
that about three-quarters of their parolees behave satisfactorily 
while on parole. Thus, of 11,903 individuals paroled in Indiana 
from 1897 to 1918, 60.4% were discharged after satisfactory 
periods of parole; 28.26% violated their parole and of these, 57% 
were returned to institutions." The New York City police depart- 
ment reports that of 1,558 paroled prisoners placed in its charge 
in 1916, less than 10% were imprisoned for violation of parole.*® 
From 10% to 25% of the violations take the form of new crimes. 
However, parole officers have so little contact with parolees that 
the accuracy of these figures is questionable. The Gluecks** found 
that of the parolees whom they studied, 51 had been rearrested 
without the knowledge of the parole officers. Furthermore, the 


ssSutherland, Report to Columbia Criminological Survey, p 199 
®®Thc aad test Manuscript, Erie County Probation Association, n d 
•*®C M. C, The crmiinal statistics, 1925 Howard Journal, 1927, 2, 115-119. 
^iGreat Britam, Home Office Fourth report on the work of the children’s branch. 
H M Stationery Office, 1928 

*®Parole in Indiana durmg twenty-one years. J Crim Law and CriminoL, 1918, 
9, 454-455 

*8L V HarrisMi, Undermmmg crime Manuscript, Ch. 9, p 14. 

44500 criminal careers, p. 178. 
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reports of parole boards refer only to the period of parole, and 
the parolee may behave properly while on parole but commit 
further crimes when released from parole. Several investiga- 
tions have been made in this connection, most of which have con- 
cluded that only in a fairly small proportion of the cases do those 
who have been successful on parole return to crime. None of 
these studies, however, is sufficiently analytic and detailed to 
warrant any conclusions as to the value of parole. 

Some work has been done on the relation between success 
on parole and types of offenders. While slight relationships be- 
tween success on parole and such factors as mentality, previous 
criminal record, type of crime and previous work record have 
been indicated by some of these studies, their conclusions are in- 
consistent.^® 

(7) Probation and Imprisonment. The records from 1923 to 
1926 of 306 persons placed on probation in 1923 by the Supreme 
Court of Baltimore, and of 305 convicts released from the Mary- 
land Penitentiary for a period of two years (including the year 
1923), were compared.*® 112 of the probation group and 109 of 
the prison group were arrested; the probation group had 243 
separate arrests and the prison group 339. 58 of the probation 
group and 53 of the prison group were convicted in police courts. 
31 of the probation group and 41 of the prison group were con- 
victed in the criminal court. 63 of the probation group and 42 
of the prison group became problems for social agencies. On the 
whole, the behavior of the probation group was not greatly dif- 
ferent from the behavior of the prison group. It is not unlikely 
that some of the members of the prison group were on parole, and 
this study might therefore be regarded as a study of the relative 
efficacy of probation and parole methods. 

«The only really significant work on this problem is part of elaborate studies 
of recidivism made by Burgess and the Gluecks These will be discussed later 

<«T M Hepbron, Probation and penal treatment in Baltimore. J Crim. Law and 
Criminol , 1928, 19, 64-74. 
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V. Can a group op parolees be dipperentiated into sub-groups 

OP SUCCESSPUL AND UNSUCCESSPUL PAROLEES BY RBPEBBNCE TO A 
SET OP FACTORS, OP WHICH SOME VARIETY OP IMPRISONMENT IS ONLY 
ONE? 

(1) R. Pintner and J. C. Beamer^^ combined the ratings of 
three separate experts for “future parole success’’ of twenty-six 
delin(iuent girls. Using these ratings as a “measure of success”, 
they correlated them with inteUigence scores and obtained a co- 
efficient of correlation of +.16. 

(2) W. W. Clark^® correlated the intelligence scores of 223 
paroled, discharged and furloughed Whittier School boys with 
ratings for success based on records of their conduct after release. 
He obtained a coefficient of +.19. 

(3) The first elaborate study of parole success in which a 
large number of factors were considered, appears to have been 
that of S. B. Warner.*" He examined the parole records of 600 
cases taken from the parole records of the Massachusetts Re- 
formatory. Three hundred were successful and three hundred 
unsuccessful on parole. Selecting for analysis 64 factors, many 
of them baaed on the prisoners’ own stories and therefore of 
doubtful accuracy, he divided each factor into a number of sub- 
classes, He found the percentage of the total number of unsuc- 
cessful cases in each sub-class, and the corresponding percent- 
ages for the successes. He also included for comparison the same 
data for 80 cases which were not paroled. Table No. 1 will 
illustrate his method : 


^^Mental ability and future success of delinquent girls J Delinq., 1918, 3, 74-79. 
<*Success record of delinquent boys m relation to intelligence. J. Delinq , 1920, S, 
174-181 
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Tablb 1 


Work m Reformatory School 

Successes 

Pescentage Distributions 

Violators Not Paroled 

All paroles studied 

.. 100 

100 

100 

Good 

.. 23 

23 

3 

Fair 

.. 17 

15 

10 

Bad 

.. 2 

2 

0 

Not answered 

.. 68 

60 

87 


In determining whether an offender should be paroled, the 
parole board had considered only four factors: (1) the nature of 
his offense (sex offenders and gunmen were denied parole not 
primarily because of their incorrigibility but mainly as a deter- 
rent) ; (2) his prior criminal record; (3) the number of marks 
for bad conduct; and (4) the length of time the prisoner had 
been in the reformatory. Although these four factors were, with 
the possible exception of prior criminal record, admittedly poor 
criteria of success on parole, Warner concluded that his com- 
plete schedule of sixty odd factors, with the possible exception 
in isolated instances of the alienist’s report, was of no greater 
utility for the purposes of prediction. 

(4) H. Hart®” analyzed Warner’s data and concluded that 
they might be of considerable value in predicting success upon 
parole. He found, by using the Yule and Davenport formulae for 
the reliability of differences of percentages, that fifteen of the 
percentage differences that Warner had dismissed as insignificant 
were statistically significant, and that twenty additional dif- 
ferences were probably significant, although not as clearly so. 
These factors included in addition to the nature of the offender’s 
crime, which Warner himself stressed, his home environment, his 
character, physical condition, etc. Hart also recombined War- 
ner’s data for thirty of his sub-classes so as to show the percentage 
of total successes in a given sub-class (See Table No. 2). This 
arrangement showed differences which Hart suggested might 

wpredictiiig parole success. J. Crim. Law and Criminol., 1923, 14, 405-413. 
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be signifleant for predicting parole success, and which should 
therefore be combined into prognostic scores. This suggestion 
has been carried out with considerable success in the work of 
Burgess, the Gluecks and Void which we shall later discuss.®^ 


Tablb 2 

CLASSIFICATIONS OF PAROLED PRISONERS FROM THE MASSA- 
CHUSETTS REFORMATORY, SHOWING THE PERCENTAGES OF 
SUCCESSFUL PAROLES AND PAROLE VIOLATIONS FALLING INTO 
EACH GROUP, AND SHOWING WHAT PERCENTAGES OF THE 
PRISONERS PAROLED IN EACH GROUP SUCCEEDED. 


Characteristics Wakner’s PEKcrNiACK 

Warner’s for which observed Distributions 


number 

contrasts are quite Successful 

unlikely to be due to chance paroles 

Parole 

violations 

Per cent successful 
m sub-clast 


All paroles studied. . 

100 

100 

49.76 

38 

Men guilty of “other” 
crimes 

11 

2 

85 

37 

Partly support un- 
named persons. . . . 

14 

2 

88 

38 

Men guilty of assault 
and battery 

10 

3 

77 

34 

Occupation “none” . . 

6 

2 

75 


(5) H L. Witmer'’^ examined the records of 214 parolees from 
the Wisconsin State Prison and 229 from the Wisconsin Reforma- 
tory for Men, all of whom had been reported as successful on 
parole ; and of 116 from the Prison and 48 from the Reformatory, 
who had been returned for violation of parole. Using the Warner 
method, she compared the percentage distributions for some 
fifteen factors (including various phases of pre-commitment, 
prison and parole life), and concluded that there were signifi- 
cant differences for the factors of previous record, offense causing 
commitment (e.g. men committing lesser crimes are more likely 
to repeat their offenses), grades in reformatory school, place of 

siSee pp. 196-210, mfra. 

B^Some factors in success or failure on parole. J. Crim. Law and CriminoL, 1927, 
18, 384-403. 
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residence before commitment and amount of monthly earnings; 
some of the other differences are attributable to such factors as 
age and sampling. Her method of combining the data into per- 
centage form and her failure to determine the reliability of the 
percentages impair the value of her conclusions. 

(6) A somewhat different method of evaluating the influence 
of various factors upon parole success was employed by H. G. 
Borden.“ He examined the records t>f 263 consecutive male 
parolees from a reformatory. He selected 27 items, including 
intelligence, pre-institutional and institutional behavior, temper- 
ament and occupation, and correlated each separately with parole 
success. He also obtained multiple coi*relations between various 
combinations of factors and parole success. His highest coeffici- 
ent was between steadiness of employment while on parole and 
“success”, in which r was .419; the correlation with “fewer com- 
mitments” was .202. The multiple correlation between “suc- 
cess” and the combined scores for “diagnosis of intelligence” 
(r= — .164), “psychologist’s prognosis” (r= — .161), and “previ- 
ous commitments” (= — -202), was -f.4071. He does not de- 
scribe his statistical method or his data in sufficient detail to 
permit critical analysis of his results. However, it seems likely 
that the Pearsonian coefficients which he used were not suitable 
for the greater part of his data which were incomparable when 
arranged in step intervals. 

(7) E. W. Burgess®* appears to have been the first investigator 
to carry out Hart’s suggestion of formulating prognostic scores 
for parole success. He studied the records of 1,000 cases from 
the Illinois State Penitentiary at Joliet, 1,000 from the Southern 
Illinois State Penitentiary at Menard and 1,000 from the State 
Beformatory at Pontiac. He selected 22 factors such as nature 
of the offense, previous criminal record, parental and marital 
status, neighborhood and community, previous work record, age, 

MFactors for predicting parole success. J Crim. Law and Criminot, 1928, 19, 
328-336. 

®*Factor8 determining success or failure on parole. J. Crim. Law and Criminot, 
1928, 19*, 241-286. 
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mentality, personality type and punishment record in the insti- 
tution. Each of these factors was divided into sub-classes and 
the percentage of parole failures in each sub-class was determined. 

Burgess then prepared scores for the prediction of parole suc- 
cess in the following manner : Taking the rate of violation of the 
institution as a base, he credited each parolee from that institu- 
tion with one point for each sub-class in which he appeared and 
in which the violation rate was less than the average for the insti- 
tution For example, Table No 3 shows that 22.1% of the pris- 
oners paroled from I'ontiac violated parole, but that only 14.8% 
of Burgess’ cases from that institution with a psychiatric prog- 
nosis of “favorable outcome’’ violated parole. Therefore, Bur- 
gess credited each of these cases with one point. In the same 
way, he redited each of his cases which had received a prognosis 
of “doul tful outcome” with only one point ; while those with 
a progni sis of “unfavorable outcome” received no credit. By 
adding uinlier of points obtained by each offender for the 
various 'actors, Burgess got scores for each offender ranging from 


Table 3 

PSYCHIATRIC PROGNOSIS OF OUTCOME ON PAROLE 


Psychiatric Prognosis 

Pontiac 

Per cent violating 

Menard 

Per cent violating 

JOUET 

Per cent violating 

All persons 

. . 22.1 

26.5 

28.4 

Favorable Outcome. . 

.. 14.8 

21.4 

20.5 

Doubtful Outcome . . 

. . 17.6 

28.1 

51.4 

Unfavorable Outcome 

. . 30.5 

33.8 

49.2 


0 to 21. He divided these scores into class intervals (See Table 
No. 4) and discovered the percentage of cases in each class interval 
who were parole violators. This table was designed as a device 
for predicting parole success. For example, of the 25 Joliet cases 
with scores from 2 to 4, 76% had violated parole. Thus it can be 
seen tliat if the table is accepted at its face value, the chances 
that a man with a score ranging from 2 to 4 will violate parole, are 
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approximately 76 in 100; while the chances that a man with a 
score ranging from 16 to 21 will do so, are only 1.5 in 100. Bur- 
gess prepared separate tables for each of the institutions which 
he studied. 


Tabi/E 4 

EXPECTANCY RATE OF PAROLE VIOLATION AND NON-VIOLATION 
(FOR JOLIET) 


Points for 

number of factors Number of men Per cent violators Percent 

a^ve the average in each group of parole non-violators 

16-21 68 1.5 98.5 

14-15 140 2.2 97.8 

13 91 8 8 91.2 

12 106 15.1 84.9 

11 no 22.7 77.3 

10 88 34.1 65.9 

7-9 287 43.9 56.1 

6-6 85 67.1 32.9 

24 25 76.0 24.0 


This work is to be criticized for its crude appro.ximate statis- 
tical technique. For instance, at Pontiac it was found that in 
cases involving a regular work record prior to commitment, or 
emotional instability, or very superior intelligence, or sentences 
of less than one year, or rural origin, the violation rate was half 
the institutional violation rate. Inversely, the parole violation 
rate was double the average in cases where prior to his arrest 
the criminal had lived in the underworld or in a rooming house, 
or where the judge or prosecuting attorney had protested against 
leniency, or where there was a sentence of five years or over, or 
where the offender was brought up in an institution, or where he 
was a professional criminal. Yet no attempt was made to take 
account of the extent of the divergencies from the norm which 
were encountered in each sub-class. 
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(8) C. Tibbitts®® has executed a study along the lines laid 
out by Burgess but with a few technical embellishments. He 
studied a group of 3,000 cases from the Illinois State Reforma- 
tory at Pontiac, whereas Burgess had chosen his group from three 
different institutions. He also added four additional factors to 
Burgess’ schedule: use of alcohol, nature of community the in- 
dividual was to be paroled into, last work assignment inside the 
institution and first job on parole. The first of these four, to- 
gether with marital status, was subsequently discarded. 

The violation rate for the 3,000 offenders was 24.7%. This 
made it possible for Tibbitts, after he had classified these offenders, 
to distinguish between the various classes according as they were 
more likely to violate parole (i.e. had a violation rate less than 
24.7%). We present in Table No. 5, which we have prepared, 
some of these classes differentiated on that basis. 

Table 5 


More Likely to Violate Parole 

Less Likely to Violate Parole 


Hoboes 

40 

Farm boy 

15.1 

Ne’er-do-wells 

46.4 

Criminal by accident 

17.7 

Paroled to rooming house 


Paroled to farm 

17 

community 

54 

First offenders 

12.9 

Habitual criminals 

58.8 

Skilled laborers regularly 


Never employed 

38.5 

employed 

5.6 

Sexual psychopaths 

40 

Emotionally unstable. . . . 

16.6 

Neuropaths and psychotics 38.1 

Sex offenders 

8 

Feeble-minded 

37 

Eleven months’ sentence 


“Lone wolves” 

33.1 

or less 

13.7 

Negroes 

35.7 

Prior recommendation of 


Irish 

31 

leniency 

12.9 


’’’’Success or failure on parole can be predicted A stu^ of the records of 3,000 
youths paroled from the Illinois State Reformatory J Cnm. Law and Criminol., 
1931, 22, 11-SO. 
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Table 6 


EXPECTANCY RATES OF PAROLE VIOLATION AND NON-VIOLATION 


Groups of Factors Expectancy Rates for Success or Faiujre 

According to Number Per cent of Parole Violators Percent 

Number of Points of Cases Minor Major Total Successful 


15-0 


12-0 

... 37 

0 0 

0.0 

0.0 

100.0 

12-1 

10-0 

... 144 

2.1 

2.8 

4.9 

95.1 

10-1 

9-2 

... 236 

4.7 

2.5 

7.2 

92.8 

9-3 

7-2 

... 485 

5.8 

5.3 

11.1 

88.9 

7-3 

6-2 

... 331 

6.3 

9.4 

15.7 

84.3 

6-3 

6-2 

... 227 

6.2 

11 9 

18.1 

81.9 

6-2 

4-2 

... 434 

8.3 

16.4 

24.7 

75 3 

4-3 

3-3 

... 409 

11.5 

19.1 

30 6 

69.4 

34 

2-3 

... 283 

14.5 

28.3 

42 8 

57 2 

2-4 

14 

... 234 

12.8 

36.8 

49.6 

50.4 

1-5 

0-9 

... 172 

15.7 

38.9 

54.6 

45.4 

0-10 

0-11 .... 

8 

0.0 

100.0 

100.0 

0.0 


8 6 


All Cases 


3,000 


16.1 


24.7 


75.3 
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Tibbitts found that the offenders who had served the longer 
terms or who were of inferior or very inferior intelligence, were 
more likely to violate parole and that the younger offenders and 
those of superior intelligence were less likely. The tetrachoric 
coefficient of correlation between Parole Violation, Habitual Of- 
fenders and First Offenders was +.179, the highest of the several 
tetrachoric r’s which Tibbitts got. 

On the basis of the proportion of violators and non-violators 
falling into each of his classes, Tibbitts discriminated between 
factors which are favorable and those which are unfavorable to 
parole success. He then eliminated from these factors all which 
had a violation rate ranging from 20% to 30%, i.e. a rate 5% 
above or below the average for the whole group This procedure 
resulted in the elimination of one class of factors, leaving 22 
classes. No offender with any unfavorable factor had more than 
fifteen favorable factors, while no offender with any favorable 
factor had more than eleven unfavorable factors. The diagnostic 
value of the results obtained by this process are set forth in 
Table No. 6. 

(9) While the study of S. Glueck and E. T. Glueck®* is quite 
similar in general character to that of Burgess, it differs in 
technique in several respects. The Gluecks worked Avith 510 men 
Avhose parole from the Massachusetts Reformatory expired dur- 
ing 1921 or 1922. These men were, when judged by such factors 
as psychiatric diagnosis, age distribution and prior recidivism, 
typical criminals. In over 90% of the cases, an extremely high 
percentage, the history of each man included practically complete 
information for the five-year post-parole period (1922-1927). 
Their post-parole and pre-commitment records were considerably 
more accurate and more detailed than those employed in prior 
studies. The preparation of these records was the result of a 
persistent three years’ investigation that included the analysis of 
all available public records and interviews with acquaintances and 
relatives of the parolees, with officials with whom they had come 
into contact and with the parolees themselves wherever prac- 
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ticable It is therefore interesting to compare Bnrgess’ finding 
that 28% of the offenders paroled from Joliet violated their 
parole, with the Gluecks’ that 62% of the 422 offenders, whose 
post-parole criminality they were able to ascertain, were total 
failures during the five-year post-parole period, and that an addi- 
tional 17% were partial failures. 

After exhaustive percentage enumerations for some fifty fac- 
tors, classified according to a temporal scheme as pre-detention, 
reformatory, parole and post-parole factors, the Gluecks calcu- 
lated coefficients of contingency with parole success for each of 
these factors. They then eliminated all those factors whose co- 
efficients were small, and which therefore seemed to ha\e only a 
n^ligible relation to success or failure on parole.®^ Thirteen fac- 
tors were left. The coefficients of contingency between each of 
these factors and success during the five-year post-parole period 
are set forth in Table No. 7 on the next page. 

The Gluecks also constructed a prognostic table similar to 
that of Burgess. Each factor was divided into various sub-classes 
similar to Burgess’. Individual scores were then constructed by 
a new method, that of adding the percentage of failures in the 
respective sub-classes in which each offender fell. Table No. 8 
(page 204) shows the percentages of total failures for one factor 
“industrial habits”. From this table it may be seen that for this 
factor an offender who was classified as a “good worker” received 
a score of 43; an offender who was classified as a “fair worker” 
a score of 69; and an offender wiio was classified as a “poor 
worker”, a score of 68, The sum of an offender’s scores for all 
of the factors constituted his total prognostic score. 

By arranging the individual scores in class intervals and cal- 
culating the percentage of offenders in each class interval who 
had been successes on parole and the percentage who had been 
failures, the Gluecks obtained four prognostic tables, similar to 
those of Burgess. One, with scores ranging from 244 to “396 
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(a) Pre-reformatory factoi-s • (e4 
in prognostic table).. . . 

(1) Seriousness and fre4iuency of 


previous crime record 3G 

(2) Arrest for crimes 29 

(3) Penal experience preceding le- 

formatory 29 

(4) Industrial habits 42 

(5) Economic responsibility ... .27 

(6) Mental abnormality 20 


(b) Reformatory record: (combined 
witli above factors in prognostic 
table) 

(7) Frequency of offenses in re- 
formatory 

ic) Parole factors . (combined with above 
factors ill prognostic table) . . . 


(8) Criminal conduct during parole .17 

(d) Post-parole 1 actors* (combine*! with 
above fat tors in prognostic 
table) 

(9) Industrial habits 59 

(10) Economic responsibility 53 

(11) Attitude toward family 58 

(12) Type of home 4S 

( 13 ) Use of leisure 46 
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and over”, was based on the six pre-reformatory factors, and can 
be used in sentencing offenders. A second table, ranging from 
274 to “476 and over”, was based on the six pre-reformatory fac- 
tors and one reformatory factor, and can be used in deciding on 
the parole of first offenders. A third table, ranging from 304 to 
“651 and over”, was based on the preceding factors and the parole 
factor, and can be used in deciding discharge from parole. And 

Table 8 

INDUSTRIAL HABITS PRECEDING SENTENCE TO THE 
REFORMATORY 
(Coefficient, 42) 


Gass 

Percentage of 

Total Failures 

Good worker 

43% 

Fair worker 

59% 

Poor worker 

68% 


a fourth complete table, bn.sed on all previous factors and, in 
addition, five post-parole factors, ranging from 363 to “876 and 
over”, can be used in determining the sentences of recidivists. 
This last analysis is given in Table No. 9 on the next page. 

Since, as appears from Table No. 7, the coefficient of con- 
tingency of the prognostic scores with success was only .68, it is 
clear that their predictive value is not great, and that while they 
are suggestive, they can hardly be considered as definitive. How- 
ever, as the Gl necks point out, the two major determinants of a 
judge’s sentence are usually the type of offense committed and 
the seriousness of the offense, and these two factors show very 
low correlations with parole suc<’().s.s, rlie coefficient of contingency 
between the type of offense committed and parole success being 
.12, and that of the seriousness of the offense and parole success 
being .05. The superiority of the Gluecks’ criteria to the judicial 
criteria therefore seems indisputable. 
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Table 9 

PROBABLE POST-PAROLE CRIMINALITY RATES BASED ON TOTAL- 
FAILURE SCORES ON SIX HIGHEST PRE-REFORMATORY FAC- 
TORS, HIGHEST REFORMATORY FACTOR, HIGHEST PAROLE 
FACTOR, AND FIVE HIGHEST POST-PAROLE FACTORS 


Status as to Post- Parole Criminality 
Total-Failure CPercentage) 

Score Success Partial Total Total 

Failure Failure 

363-575 95.2 4.8 .. 100 

576-675 60.6 28.6 10.8 100 

676 775 10.6 47.4 42.1 100 

776-875 22.7 77.3 100 

876 and over 5.1 94.9 100 

Total 29.4 19.4 51.2 100 


The most interesting departures in technique by the Gluecks 
from that of Burgess are: (1) The Gluecks in forming their 
tables weighted the score of each factor according to its im- 
portance in relation to success on parole, while Burgess scored 
all factors alike; and (2) the Gluecks ignored all the factors 
which seemed to bear only a slight relation to parole violations, 
whereas Burgess included in his scores all the factors which he 
studied. For both studies the problem remains, first, whether 
their classifications were statistically reliable, and, second, 
whether the estimates based on the prognostic tables would be 
found accurate for any other sampling of criminals. The study 
of Void sheds considei-able light on these questions. 

(10) G. B. Void'’® examined the records of 1,192 men placed 
on parole in 1922-1927, of whom 542 were from the Minnesota 
State Prison at Stillwater and 650 were from the Minnesota 
State Reformatory at St. Cloud. He obtained data regarding 

®*Prediction methods and parole Minneapolis, Mum.: The Sociological Press, 
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some 44 factors, of which 34 were pre-parole.®® He formed sub- 
classes under each of these factors and then determined the per- 
centage of parole violators in eacJi sub-class in a manner similar 
to that employed by Warner, Burgess and Hart. He next found 
the coefficient of contingency between each of his 44 factors and 
‘‘outcome on parole” in a manner similar to that employed by the 
Gluecks. The highest 20 of these coefficients appear in Table 
No. 10 on the next page. These coefficients are supposed to indi- 
cate approximately the relative influence upon success on parole 
of the factors which are tabulated. 

Void constructed 27 prediction tables based upon the 34 pre- 
parole factors. In each table he divided his criminals into two 
comparable groups of equal size, one of which he called the 
operative group, and the other, the control group. He then as- 
certained for each group the percentage of parole violators in 
each class interval of prognostic scores. His tables therefore con- 
tain predictive values obtained from both groups. This method 
provides an index of the effect of erroi*s of sampling both upon 
the predictive values and upon the reliability of these values (See 
Table No. 11, page 209). 

Void included in his predictive tables figures based upon his 
reformatory cases, upon his prison cases and upon a combina- 
tion of the two groups, in order to discover whether the results 
obtained from a study of cases from one institution were of any 
value in predicting the behavior on parole of cases from another 
institution. He concluded that the predictive value of his prog- 
nostic scores was greatest when applied to cases from the same 
institution, but that prognostic scores based upon the study of 
cases from two institutions had some predictive value when 
applied to cases from either. 

The tables which Void constructed for the 17 pre-parole fac- 
tors showing the highest coefficients of contingency, were con- 
structed according to the methods of both Burgess and the 
Gluecks, while those for the 17 showing the lowest coefficients 

B<Vol<l also obtained data relative to four additional factors which were not particu- 
larly relatol to die problem of parole violation. 
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Number 

of 

Cases 

C* 

Category compared with “outcome on parole” 

1192 

.283 

Previous criminal record 

1166 

.256 

Work record while on parole 

1192 

.241 

Marital status at time of offense 

1192 

.237 

County from which received 

1187 

.227 

Prison punishment record 

1186 

.214 

Social type of inmate (six-place classifica- 
tion) 

1185 

.208 

Work habits prior to conviction 

1191 

.208 

Occupation at or before conviction 
(six-place scale) 

1192 

.204 

Nature of crime of which convicted 

1192 

.200 

Size and type of community in which 
offense was committed 

1180 

.183 

Size and type of community in which in- 
mate was brought up 

1175 

.179 

Habits and character: whether ambitious 
or lazy 

1180 

.177 

Size and type of community into which in- 
mate was paroled 

1175 

.173 

Habits and character: whether honest or 
dishonest 

1192 

.164 

Number of times parole agent -visited in- 
mate on parole 

1175 

.149 

Habits and character : use of drugs 

1179 

.145 

Institute of Child Welfare classification of 
occupation 

1176 

.145 

Habits and character: use of liquor 

1189 

.142 

Mobility of inmate before conviction 

917 

.139 

Estimate of inmate's mentality (by prison 
officials) 


*The highest values here possible for “CT range between .82 and .91. 
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and for a combination of 25 factors selected from the two groups 
of 17, were constructed according to the simpler method of 
Burgess. Void’s purpose here was to test the Gluecks’ assump- 
tion that factors showing negligible coefficients are of no pre- 
dictive value. Void discovered that the prognostic scores based 
upon the 17 factors with the lowest coefficients had a predictive 
value almost as great as those based upon the 17 factors with 
the highest coefficients, and that the scores based upon the 25 
combined factors were definitely superior in value to those bused 
solely upon the 17 factors with the highest coefficients When 
Void correlated the scores obtained by the Glueck’s weighted 
method with those obtained by the unweighted method of Burgess, 
he obtained a coefficient of +.922.®^ 

A major problem in studies in parole prediction is the reliabil- 
ity of the classifications upon which the prognostic scores are 
based and which are gotten from prison records Void tested 
their reliability. He reclassified a randomly selected grcaip of 
198 of his cases, and had 63 of the 198 cases independently classi- 
fied by another investigator, with respect to some 14 factors He 
then compared his original classification of the 198 cases with his 
reclassification, his original classification of the 63 cases with his 
subsequent classification of those cases and wdth that of the other 
investigator, and his second classification of the 63 cases with the 
independent classification. The statistics for the prison, reforma- 
tory and combined prison and reformatory groups were sepa- 
rately presented. 

Void discovered that his data were not in such form as to 
permit the accurate use of conventional methods of determining 

comparisons of the predictive value of these various tables two methods are 
resorted to (a) Inspection of the differences between the operative and control 
groups, if the control group shows a similar percentage of violations in a given sub- 
class to that of the operative group, it may be taken that the accuracy is high (b) 
Inspection of the total percentage of violations in the class intervals of the scores; 
if the percentages vary markedly with the scores the accuracy of the table is con- 
sidered high This procedure is too qualitative. It is unfortunate that no coefficients 
of correlation or contingency were employed to exhibit the relationship toward the 
two sets of values in a simpler and more objective form 

*tVold supposed that this coefficient showed that the more laborious method of 
weightmg IS of relatively little value and that the simpler method of Burgess can 
be employed with no loss. This explains why Void constructed fewer “Glueck” than 



EXPERIENCE AND EXPECTANCY RATE OF PAROLE VIOLATION IN THE MINNESOTA STATE PRISON, 1922-27: 
WHOLE GROUP OF 542 CASES DISTRIBUTIONS BASED ON THE AVERAGE VIOLATION RATE FOR THE 
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4 or less 36 7 19.4 24 66.7 31 86.1 6 13.9 81.3 90.0 
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reliability. He therefore employed three methods, none of which 
could be relied upon for accurate indices of reliability but which 
would at least reveal any trend that might exist. Without de- 
scribing these methods or summarizing his results, it will suffice 
to say that in general they show a considerable degree of consist- 
ency. The percentages of full agreement tend to fall between 
60% and 70%. The correlation coefficients tend to fall between .6 
and .9, and the coefficients of contingency at about .7 or .8 -with, 
however, a good deal of variability. 

One of his general analyses is presented in Table No. 11. It 
shows the degree of differentiation obtained for the entire group 
which he studied. Comparison of the operating and control groups 
shows the reliability of the table. As Void states, a final test of 
the value of the prediction tables will be a comparison of their 
prophecies with the actual behavior of another selected group dur- 
ing a sufficient parole period. 

Section 3. Critical Summary. 

We have now completed our survey of researches in treatment. 
We shall here present a comprehensive evaluation of them. That 
these investigations give us no knowledge of either the deterrent 
or the reformative effects of any mode or variety of treatment 
must be perfectly clear from an inspection of the researches them- 
selves. We shall, therefore, confine ourselves to a criticism of 
the validity of the data and of the ability of the findings to answer 
the specific questions directing the research. 

The validity of the data employed in the first four groups of 
researches depends upon the accuracy and reliability of crime 
rates and rates of recidivism. Crime rates are notoriously inac- 
curate and unreliable as an index either of all crime or of sperdfic 
crimes.®® The procedure by which the number of crimes is ascer- 
tained varies from community to community and from time to 
time. A crime index may be based either upon the number of 
crimes known to the police, or the number of arrests made, or the 
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number of convictions. In addition to the unreliability of the 
crime rates because of the lack of uniformity in the procedures 
by which they are compiled, census data of this sort are inaccurate 
to an extent which has never been precisely determined ; that is, 
we do not know what is the probable error of any index of the 
volume of crime. Variations in the personnel entrusted with the 
duty of recording crimes and in their policies and practices in 
keeping criminal records have rendered indeterminable the 
accuracy of crime rales as an index of crime. Moreover, crime 
rates do not as a rule distinguish between first and subsequent 
offenses so that even if they were accurate and reliable they could 
not be used to measure the deterrent effects of methods of treat- 
ment.®® 

We must, therefore, conclude that the data which are em- 
ployed in the first four groups of researches, being entirely census 
data based upon records of the amount of crime, are of low 
reliability and of indeterminate accuracy. Even were the data 
significant, it would be improper to use such materials as a basis 
for inferences and conclusions. One further criticism can be 
made of all the researches in the first four groups. In each case 
the process of treatment is involved. The process of treatment 
has many modes and each of these modes has subordinate var- 
ieties which may be more or less complex. Even if the data 
used in these researches were valid, it would be difficult to say 
precisely what had been studied because of the lack of definition 
of the treatment factor in each case. None of these researches 
attempts to analyze the significant features of the particular 
mode or variety of the mode of treatment which was studied. 
Such terms as imprisonment, probation, parole, etc., are ambigu- 
ous. Their meaning diti'ers from time to time and from place 
to place. It is indispensable, therefore, that investigations which 
employ such terms restrict their meaning to the nature of the 
treatment factor being studied. This can only be done by a 
careful analysis of the treatment factor in each case. 

^We shall subsequently discuss the matter of cnme records and statistics and 
current efforts to increase their reliability and accuracy. See Chapter IX, tnfra. 
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The third and fourth groups of researches attempt to com- 
pare the rates of recidivism for either different modes of treat- 
ment or different varieties of the same mode. The significance 
of the data employed in making such a comparison depends upon 
the comparability of the groups of individuals used. If the groups 
are not comparable in the sense that they are not homogeneous 
with respect to all other relevant factors, differences in the rates 
of recidivism for the groups being compared cannot be inter- 
preted as differentiating the modes or varieties of treatment being 
compared. None of the researches we have surveyed satisfies 
this indispensable condition. In addition to employing invalid 
census data, they have failed to determine the comparability of 
the groups of individuals which they studied in relation to dif- 
ferent modes or varieties of treatment. 

In view of the invalidity of the data employed in the first 
four groups of studies, it is not necessary to discuss their statisti- 
cal insignificance. Invalid data cannot, or at least should not, 
be subjected to statistical elaboration of any sort. The findings 
of these investigations must, therefore, be considered as nothing 
more than statistical descriptions. Their invalidity is not a 
statistical but an observational invalidity. 

Finally we turn to the fifth group of investigations, those con- 
cerned with the differentiation of successful from unsuccessful 
parolees in terms of a set of human and environmental factors. 
These studies in parole prediction are the only investigations 
which merit detailed criticism. Although their technique is more 
elaborate, involving more complicated observational and statisti- 
cal processes, and although their findings can at least be examined 
for their relevance to the problem of group differentiation, these 
studies have been inconclusive in the sense that they have not 
solved their specific problem. The same methodological defects 
which we discovered in the best work in causation, can be de- 
tected here. 

In the first place, the heterogeneiJy of the factors upon which 
the prognostic scores are based makes any additive combination 
of them, weighted or unweighted, incomparable with any other. 



RESEARCHES IN TREATMENT 


213 


This undoubtedly explains in part why Void could get a co- 
efficient of +.922 between Burgess’ unweighted and the Gluecks’ 
weighted score for the same group. It also explains why 
Burgess was unable to get significantly different results when 
he tried various systems of weighting. This heterogeneity of the 
variables also makes itself felt when they are used in correlations. 
It is doubtful whether the techniques of multiple and partial 
correlation which would have to be used in order to determine 
the interrelation of the various factors could be applied to these 
materials. 

Closely related to this criticism is that to which the classifica- 
tions employed are subject, from the point of view of reliability 
and exclusiveness. Thus, it seems possible to classify the same 
individual under more than eight of Burgess’ social types; and 
the Gluecks counted the factor of previous criminal record four 
times, although under different names, with the result that there 
was to that extent an a priori weighting of that factor. 

We have pointed out that while Burgess obtained his data 
from prison and parole records, the Gluecks went into the pre- 
imprisonment and post-parole careers of their cases and studied 
a number of pre-imprisonment and post-parole factors. This pro- 
cedure yielded results dissimilar to Burgess’. The Gluecks found 
that 60 7o of their parolees returned to criminal careers after 
being discharged from parole, while Burgess discovered a parole 
violation rate of only 28%. But when, after obtaining coeffici- 
ents of association “with success”, the Gluecks eliminated as 
insignificant those factors with low coefficients, they did not take 
into account the indefinite and ambiguous character of these fac- 
tors and the infiuence that the heterogeneity of the variables of 
which these factors were composed and their interrelationships 
may have exerted on the low coefficients. As we have seen. Void 
discovered that prognostic scores based upon factors with the 
lowest coefficients of contingency “with outcome” had predictive 
value almost as great as those based on the factors with the 
highest coefficients, and that scores based upon a combination of 
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factors of both kinds were superior in value to those based solely 
npon the factors with the highest coefQcients. 

In the second place, the reliability of the classifications em- 
ployed in these studies is unfavorably affected by the fact that 
at the present time the records npon which they are based are 
kept for some other purpose or for no particular purpose and 
seldom contain the data needed for the significant classification 
of parolees. The data which has been employed do not permit 
the investigators to compute the probable error of the per- 
centages which they employ or to determine the character of the 
sampling of the individuals being studied. The significance of 
these studies, furthermore, is seriously impaired by the failure 
to give precise accounts of the modes and varieties of imprison- 
ment and parole. Thus, it is likely that any significant varia- 
tion in the method of treating parolees, such as a change in the 
degree of the refinement of supervision, might have a considerable 
effect upon the instances of parole violation. In such a case, 
it is doubtful whether a predictive table based on data secured 
with respect to individuals treated by one variety of parole would 
be significant for individuals differently treated. 

Finally, the term parole violation is not precisely enough 
defined. It is used to refer to the failure to report to parole 
officers and to other violations of parole regulations as well as to 
criminal behavior of all kinds, misdemeanors and felonies. 
Totally different findings might result from the study of success 
and failure on parole if failure were defined in terms of different 
types of parole violation. 

In order to conclude the summary and criticism of researches 
in treatment we need only reiterate the conclusions of the pre- 
vious chapters. Not only is the research in treatment not scien- 
tific but, with the exception of a few investigations, it is clearly 
invalid and utterly insignificant. The exceptional investigations 
are not conclusive but at least they show some appreciation of 
the methodological requirements imposed upon investigators seek- 
ing to solve certain problems. 
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We have seen that the literature on causation is filled with 
opinions about the causes of crime which can have no founda- 
tion whatsoever in the findings or conclusions of research. The 
literature of criminology bearing on treatment is similarly filled 
with proposals for alterations in the treatment process or for 
the institution of new kinds of treatment. Some of these are not 
made with a view to increasing either the deterrent or the re- 
formative effects of treatment; excluding these, the rest are based 
upon opinions which are not founded on the findings and con- 
clusions of research. We know nothing about the deterrent or 
reformative effects of any mode or variety of treatment. It is, 
therefore, impossible for a proposal of alterations in the modes 
of treatment to be defended on the ground that the proposed mode 
of treatment will have greater deterrent or reformative effects. 
All changes in the treatment process offer opportunities for the 
study of their differential effects upon human behavior. Any pro- 
posal for a change in the treatment process can be justified only 
as an experiment.®^ 


«<See Chapter VIII 
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Section 1. Preliminary Discussion: Problems and Methods. 

The term prevention has both a loose and a restricted mean- 
ing. In its loose sense, it covers all devices employed by society 
to reduce the amount of crime. In this first sense, the modes 
and varieties of treatment, whether viewed in relation to potential 
or to actual offenders, can be considered as efforts at prevention. 
In its narrow sense, prevention covers aU the official and non- 
official attempts to reduce the amount of crime, except the treat- 
ment of suspected and convicted offenders. We shall classify 
under the head of prevention all investigations of the effects of 
official and non-official preventive measures other than the treat- 
ment of offenders. 

It is necessary to distinguish between empirical studies of pre- 
vention and proposals of plans and programs for prevention. In 
the previous chapter we surveyed and criticized researches in 
treatment. We did not discuss the many proposals for the modi- 
fication of one or another aspect of the treatment process beyond 
pointing out that in the present state of our knowledge all such 
proposals can be supported only by opinion. Bo here we shall 
survey and criticize investigations of preventive measures which 
have been put into practice. We shall ignore the host of pana- 
ceas and programs which, like proposals for the modification of 
the treatment process, are founded upon opinions about the causes 
of crime which, in turn, have no foundation in knowledge of the 
causes of crime.^ 

Very few studies have been made in this field. With the 
exception of one, they are all directed by a single problem. This 

^We shall dsewhere (Chapter VTII) discuss proposals for the modification of 
treatment and programs of prevention, with a view to analyzing them and explaining 
the way in whim they could be set up experimentally. 
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problem is analogous to the problem of the deterrent effects of 
the treatment process. The problem of deterrence cannot be 
formulated at present in such a way that it can be employed 
either to direct or to interpret investigations. As in the case of 
studies supposed to be concerned with the deterrent effects of 
treatment, tlie studies which are supposed to deal with the deter- 
rent effects of preventive agencies, answer a much more limited 
question. That question can be formulated as follows: What is 
the crime rate in a given community, contemporaneous with or 
subsequent to the execution of a particular preventive program 
in that community? It is obvious that even if the data of research 
answered this question, the answer would have no further sig- 
nificance. It certainly could not be interpreted as solving the 
problem of deterrence, since to interpret fluctuations in crime 
rates as measures of deterrence is to commit the fallacy of post 
hoc ergo propter hoc. 

The few studies which we shall report are all concerned with 
the problem of delinquency. This fact, however, does not alter 
the analysis of the nature of the researches. It would make no 
difference if the foregoing question were formulated so as to sub- 
stitute delinquency rates for crime rates. 

The one exceptional study is analogous to investigations of 
the reformative effects of the treatment process. It is an investi- 
gation of the effectiveness of a child guidance clinic in correcting 
the maladjustments of problem children. On the supposition that 
unreformed problem children become delinquents, this investi- 
gation of the reformative effects of a child guidance clinic is a 
study of the prevention of delinquency. Precisely formulated, 
the investigation is an attempt to differentiate adjustable from 
unadjustable problem children in terms of a number of factors 
of which a child guidance clinic is only one. Thus viewed, it is 
like the attempts to predict success or failure on parole and to 
select the factors in terms of which a valid prognosis can be 
made. 

With the exception of this study, all of the investigations in 
this field use only the census method and do not differ metho- 
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dologicaUy in any way from similar studies in the field of treat- 
ment. The investigation of the reformative effects of the child 
guidance clinic uses the case history method in addition to the 
census method, and is thus similar methodologically to studies 
of parole prediction. 

In the subsequent section we shall report and criticize the 
few researches which have been completed in this field. The 
criteria upon which we shall criticize the validity and significance 
of the data of research have been fully discussed in previous 
chapters and require no repetition here.® 

There are only three groups of researches. The first and 
second deal with playgrounds and boys’ clubs as preventive 
agencies. The third group contains a single investigation of child 
guidance clinics. We shall group these researches under the 
specific questions which their data are capable of answering. 

Section 2. A Survey of Empirical Studies of the Prevention of Crime. 
I. What is the deunquenct bate in a given community, con- 

TEMTOEANBOUS WITH OE SUBSEQUENT TO THE EXECUTION OP A PAB- 
TICULAE PEEVENTIVE PBOGBAM IN THAT COMMUNITY? 

(1) Playgrounds. Some evidence has been reported as to the 
effect of playgrounds on the reduction of delinquency in regions 
where they are established. The City Manager of Knoxville, Ten- 
nessee, claims that juvenile delinquency has decreased 50% since 
playgrounds were started; in Toronto, in a district of 50,000 
people which sent 30% of the total of child delinquencies to the 
juvenile courts, delinquency was reduced to practically nil within 
one year of the organization of boys’ groups by the Toronto 
Rotary Club. The probation officer in Visalia, California, claims 
a reduction of 80% in juvenile delinquency since the organization 
of the community recreation system. St. Louis reports that a 
comparison of the number of juvenile delinquents in the effective 
area of every playground in St Louis in 1917 with the number 
of delinquents in 1921 in the same areas, showed a decrease of 


*See Secticni 1, Chapter VI. 
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50%. New Orleans reports a decrease in juvenile delinquency 
since 1909 as a result of the introduction of playgrounds, although 
the city has increased in population over 60,000 in that period.* 

Passing over mere map studies, we come to TruxaP who has 
made an extensive study of the relation between juvenile delin- 
quency and playgrounds in Manhattan. He divided Manhattan 
into 28 play districts, embracing the area of effectiveness of a 
playground (which evidence seemed to substantiate as a circle of 
a quarter-mile radius), bounded, wherever possible, by thorough- 
fares (which children generally would not cross to reach a play 
area), reasonably uniform for racial composition and including 
integral sanitary districts. For each district he computed a de- 
linquency index which was the number of arrests divided by the 
total uumlMjr of children, multiplied by 1,000. He then ascer- 
tained for each district the adequacy of play-space index by divid- 
ing the actual play-space by the needed play-space.® He obtained 
a rank order correlation of + 44, which is subject to a high prob- 
able error because of the small number of cases. However, Truxal 
points out that this computation does not take into account dis- 
tricts which have parks, but no supervised play areas. He also 
tested this correlation by holding racial composition, child dens- 
ity and police regulation (represented by the tendency not to 
arrest for lesser offenses in certain districts ) constant. He con- 
cludes, from the evidence gathered, “that a certain amount of 
association between recreation areas and juvenile delinquency 
appears to exist. This is quite a different statement, however, 
from one which would assign to the presence of recreation spaces 
the controlling factor in the prevention of delinquency”.® His 
further remarks are of interest because of their critical bearing 
on the study of prevention. “We should look with considerable 
skepticism,” he writes, “on any easy generalization which would 

*L. F. Hanmer, Relation of public recreation to delinquency Proceedings 58th 
Annual Congress, American Prison Association, 1928, pp 311-312. 

^Outdoor recreation legislation and its effectiveness. New York. Ph.D Thesis, 
Columbia University, 1929. 

“Computed on a norm of 300 square feet per child and on the assumption that 
no more than 25% of the children would want to use the playground at the same 
time 

^Op. cit., p. 165 
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assign to this one environmental factor, viz., recreation spaces, 
the predominating influence on the control of delinquency. In 
the second place we should be able to say that there appears to 
be a moderate association between the presence of recreation 
areas and the absence of juvenile delinquency, provided we have 
taken into account a sufficient number of environmental influ- 
ences.”^ 

(2) Boys’ Clubs. We have a few items of information about 
the preventive effects of boys’ clubs. The Union League Club of 
Chicago organized a boys’ club in a district distinguished by its 
high rate of delinquency.® Within a short period of time juvenile 
delinquency in this police precinct actually decreased 81% while 
the decrease for the city as a whole during the same period was 
relatively small. The same criticism can be made of this s+udy 
as was made of evidence of the success or failure of the juvenile 
court. It is not fair to conclude from these figures, as did the 
chief of police in Chicago, that “if there was a boys’ club in every 
precinct, juvenile delinquency would be reduced to a minimum”. 
As Dr. Thomas® points out, a closer examination of what actually 
happened shows not so much a reduction of delinquency as a 
change in policy on the part of the police. Of approximately 
18,000 boys whose delinquencies came to the attention of the 
police in 1926, only 1,430 were taken before a juvenile court; that 
is, the police may use discretion and release delinquents on parole 
to their families in a large proportion of the cases. It would, 
therefore, be very natural that the police of this precinct should 
use their discretion at this point and parole a large number of 
the boys to the Club. Thus the policy of the police can make the 
crime rate appear to be almost anything. If in 1926 the police 
of Chicago had adopted the Boston plan of taking practically 
every case to court, it might have appeared that boy delinquency 
had increased more than 1000%. 

"^Op. at., pp. 16S-166. 

®F M. Thrasher, The gang. Chicago: University of Chicago Press, 1927, pp, 
520-524. 

<*Report to Columbia Criminological Survey, Part 2, Section 13, pp. 17-18. 
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The Norwich (England) Lads’ Club is a boys’ club organized 
and run by the Norwich Police Department.^” As evidence of its 
value, the following figures are cited : in November, 1917, a year 
before the organization of the Club, 55 boys from Norwich ap- 
peared before the Juvenile Court, and 66 boys from Norwich were 
in correctional institutions. In the year 1926, after the Club had 
been in operation for some time, only 18 boys appeared in the 
Juvenile Court and only 30 were in correctional institutions. 

The Boys’ Club of Worcester, Mass., makes a similar claim for 
its preventive efficacy with respect to delinquency.^^ In the year 
between June 1, 1925, and June 1, 1926, of 900 boys apprehended 
by the police for delinquency or crime, only 34 were members of 
the Boys’ Club. If we take boys of fourteen years of age, 50% 
of which age group were members of the Club, we find that only 
8% of 86 cases of delinquency were members of the Club. The 
significance of this report cannot be estimated in the absence of 
much more data, particularly as to the comparability of the 
groups compared in all respects other than membership in the 
Boys’ Club. 

An organized and controlled study for the purpose of meas- 
uring the infiuence of a boys’ club in a given region on its mem- 
bers and on the neigliborhood, is now being carried on at New 
York University under the direction of Frederick M. Thrasher. 
No results have yet been published. This project is much more 
elaborate than anything yet attempted in the way of measuring 
the preventive efficacy of some social agency or institution. 
Whether or not it will yield significant and reliable results will 
depend upon the same methodological considerations which we 
have already examined in detail in our discussion of research in 
the fields of causation and treatment. 


lOThe Chief Constable’s Annual Report to the Watch Committees of the City and 
County Borough of Norwich, 1926, cit^ in Harrison, Undemimmg crime. Chapter 3, 
p. 11 

iiPamphlet issued by Worcester Bciys’ Qub 
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II. Can thb success ob failure in the adjustment of problem 

CHILDREN BE PREDICTED IN TERMS OF A NUMBER OF FACTORS, OF 
WHICH PSYCHIATRIC TREATMENT IS ONLY ONE? 

Child Guidance Clinics. A five-year experiment was under- 
taken by the Bureau of Child Guidance, and the preventive value 
of their work has been estimated by Porter Lee, the director of 
the New York School of Social Work.*® The experiment was 
designed to test the effects of submitting a group of selected 
children to treatment by a staff of psychiatric social workers. 
822 children were accepted at the Bureau for study; of these, 
for one reason or another, only 591 were carried through for a 
period long enough to permit reasonably adequate treatment. 
The cases upon which the evaluation is based are therefore those 
in which the treatment was given the fullest opportunity for 
effective results. The objective of the Bureau in each of the 691 
cases could be stated as the emotional adjustment of the child 
through better understanding of his problems. The evaluation 
of this treatment required a classification of cases according as 
they resulted in successful adjustment, partially successful adjust- 
ment or complete failure. The difficulties in making a uniformly 
reliable diagnosis of success and faRore must be considered as 
one of the chief sources of error in the statistical handling of the 
data. The data consisted of three separate records: (1) the case 
records themselves which were unusually complete; (2) certain 
diagnostic and progress records which were kept currently in 
the treatment of the cases, and recorded briefly the problems de- 
fined by the staff, the treatment undertaken and the progress or 
lack of progress noted; (3) a special analysis in which all of the 
data regarding the patient and his environment were classified 
so as to indicate whether each item in his history seemed to have 
either a favorable or an unfavorable significance in the problem 
of his adjustment. This extremely detailed study was made of 
only 196 cases, and in the light of these data the cases were classi- 
fied by the entire staff as success, partial success, or failure. Vari- 

expeninent in the evaluation of social case work Proc. Am Stat Assn, 
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oufl efforts were also made to check the reliability and the ac- 
curacy of the diagnosis by judgment obtained from parents. The 
family appraisal was then compared with the staff appraisal. 

The result of the staff appraisal in 196 cases carried through 
the treatment period was as follows: 


Success 

93 

48% 

Partial success 

61 

31% 

Failure 

42 

21% 


196 

100% 


In 61 cases the staff and family appraisals were compared in 
order to classify the individuals. The results of this study were : 

PARENT’S RATING 
Partial 

Success Success Failure Total 


Success 23 7 3 33 

Partial success 11 9 . . 20 

Failure 5 3 8 

Total 34 21 6 61 


This study can be criticized in the following terms : First, the 
process whereby the cases wliich were evaluated were selected, 
was such that a greater proportion of success would be expected 
than in the general run of cases coming into a clinic. Second, 
as Lee himself points out, the evaluation was made “by a group 
which did the work, and the group which had the greatest stake 
in the results of the whole experiment. The parent’s judgment 
of the children’s progress was made by the group having the great- 
est stake in the child himself . , . (and) was interpreted by 
another person.”^® The figures are therefore somewhat invalidated 

^Op. at., p. 173. 
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by the inevitable partiality of the parties making the judgments. 
Under such circumstances, the degree of success obtained must 
be considered surprisingly small. In the third place, the pro- 
portion of success shown in a study of this kind is not neces- 
sarily attributable to the agency under consideration. “No ‘con- 
trol group’ was studied, i.e., no attempt was made to discover how 
great a proportion of children having the same difficulties as the 
children in this group and subject to approximately the same 
influences with the sole exception of psychiatric case treatment, 
would make ‘successful’ adjustments. Until such a study with 
a control group is made, the most that can be said for such an 
evaluation as this is that it shows the proportion of successes 
occurring coincidentally with, but not necessarily attributable to, 
certain speciflc sorts of treatment. 

“This experiment is further evidence of the complexity of the 
‘adjustment’ process, and of the difficulty of interpreting the value 
of any particular approach. Certainly the psychiatric approach 
is far from being the panacea that its more ardent and less objec- 
tive advocates have claimed.”*^ 

This study is an illustration of a program to prevent crime by 
preventing the problem child from becoming a juvenile delinquent, 
just as the work of the juvenile court is a program for prevent- 
ing the juvenile delinquent from becoming an adult offender. 

Section 3. Critical Summary. 

The foregoing researches yield data which are neither valid 
nor signiflcant. We have already criticized the inaccuracy and 
unreliability of the crime or delinquency rates which all but one 
of these investigations employ. The data achieved by the case 
history method in that one case are clearly unreliable and have 
no determinate validity. 

But even if the data collected by these researches were valid, 
they would be insigniflcant. Although the first two groups of 
researches do answer a speciflc question, this answer affords no 


i^Thomas, Report to Columbia Criminological Survey, Part 2, Section 12, p. 7. 
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basis for any conclusion whatsoever about the effects of the pre- 
ventive measures studied. Their lack of etiological significance 
is to be explained as in the case of that of the studies sup- 
posed to be about the deterrent effects of the treatment process. 
It is unnecessary to repeat the analysis. 

The data of the third study are both inconclusive and insig- 
nificant. The data not only are inconclusive, but fail to give a 
definite answer to the question directing the research. Even if 
the answer were given it would have little etiological significance 
because of the inadequate analysis of the set of variables and the 
utterly incompetent statistical treatment of the data. 

We must therefore conclude that we have no knowledge about 
the effects of any preventive program or measure. In striking 
contrast to this total lack of knowledge is the vast number of 
proposals and panaceas for prevention which have been advanced. 
In the next chapter we shall analyze these proposals, along with 
recommendations for modifications of the treatment of offenders, 
and consider how the practical man should regard them. 



Chapter VIII 


THE CONTROL OF CRIME BY TRIAL AND ERROR 
Section 1. The Problem of the Control of Crime. 

By the prevention or control of crime can be meant either the 
reduction of the amount of crime in, or the elimination of all 
crime from, a given community. Whether or not the second goal 
is attainable is a question we shall reserve for later discussion; 
most programs of crime prevention can be considered in relation 
to the first objective, namely, the diminution of the volume of 
crime. By the diminution of crime is meant the reduction either 
of the volume of all crime or of specific kinds of criminal be- 
havior. The limit of reduction is, of course, elimination. The 
elimination of a specific kind of criminal behavior may be pos- 
sible, even if the elimination of all crime may not be. It is 
important to note, however, that the reduction in the amount of, 
or the elimination of, a specific kind of crime is not necessarily 
accompanied by a diminution in the volume of all crime. 

Society can proceed in its effort to control crime in three 
ways. In the first place, since the criminal law is the formal 
cause of crime,^ alterations in the behavior content of the crim- 
inal law may result in a reduction of crime. In the second place, 
in so far as the treatment process has any deterrent or reformative 
effect upon the behavior of potential and actual offenders, the 
treatment of offenders will result in the reduction of crime. And 
in the third place, there are all the official and unofficial devices, 
other than the treatment of offenders, which are contrived and 
applied as preventive measures. We shall subsequently discuss 
the criminal law and criminal legislation in relation to the prob- 
lem of controlling crime.* 
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In this chapter we shall confine ourselves to an analysis of 
practical programs in the fields which have already been arbi- 
trarily designated as those of treatment and prevention. 

We have previously defined the nature of a practical problem.® 
It always involves a choice between alternative courses of action 
and requires a decision to be made. Thus, the control of crime 
presents itself as a practical problem in the form of a question 
which asks whether we shall undertake this or that course of 
action in an effort to prevent crime. There have been many pro- 
posals for the modification of the treatment process, proposals to 
eliminate or modify existing modes of treatment or to institute 
new modes of treatment. Each of these proposals engenders a 
practical problem, to which the continuance of existing modes of 
treatment unmodified must be viewed as an answer. Their con- 
tinuance without alteration constitutes a choice between the al- 
ternatives of continuing to treat suspected or convicted criminals 
in certain ways and of somehow modifying that procedure. 
Similarly, there ha\e been many proposals that this or that 
program be undertaken as a preventive measure. Each of these 
proposals raises a practical problem by re(juiring a decision as 
to the relative advantages of engaging or not engaging in the 
suggested program. 

Every practical problem of this sort involves the question of 
the adaptation of means to end. Unless purposeless, a given 
mode of treatment is employed as a means to the end of punish- 
ment or incapacitation or reformation or deterrence or some 
other.* Similarly, every proposed modification of the treatment 
process is offered as a means to one or another of these same 
ends. The problem is usually, if not always, regarded as involving 
a choice among alternative means for accomplishing the same 
end. But with respect to preventive measures, proposed as means 
for controlling criminal behavior, the question is whether or not 
a specific measure which has been proposed as a device to prevent 
crime is in fact a means to that end and, if so, what is the degree 

>See Chapter II. 

«See Chapter HI. Section 3. 
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of its efficiency. A similar question can be asked with respect 
to every mode of treatment, existing or proposed. That it is usu- 
ally not asked indicates that it is assumed that modes of treat- 
ment are adapted to their ends, and that proposals for the 
alteration of the treatment process raise only questions of their 
relative efficiency. This is particularly true with resi>ect to 
modes of treatment which are urged as means for reforming actual 
and deterring potential offenders. It is almost always assumed 
by those who put them forward that they are adapted to the 
ends of reformation and deterrence; but, as we have seen, this 
assumption is an opinion which has no basis in knowledge of 
the reformative and deterrent effects of modes of treating 
offenders. 

The quration whether any mode of treatment or any prevent- 
ive measure, existing or proposed, is a means to a given end, 
cannot be answered without knowledge which is etiological in 
form.® The question as to the relative efficiency of two or more 
means can likewise be answered only by research. In the three 
preceding chapters we have examined the empirical studies in 
causation, treatment and prevention, and we have found that 
they have yielded no knowledge of the causes of criminal behavior. 
This means that we have no knowledge of the influence of any 
mode of treatment, existing or proposed, upon the behavior of 
actual and potential offenders. We do not know whether or to 
what degree any mode of treatment possesses reformative or 
deterrent efficacy. It also means that we do not know whether 
or to what degree any preventive program, existing or proposed, 
is efficient as a preventive device. 

In bri^, we lack the knowledge which is essential to the 
solution of the most important of all the practical problems of 
crime, the problem of controlling criminal briiavior, and we shall 

■If tfae end of a giv^Q mode of treatment ii not reformation or deterrence, but 
p imUtwnmt oT incapa^tion or any odier, the question of efiBdency either is unan- 
swerable, at the present time at least, as in the case of punishment, or can be answered 
in terms of descriptire knowledge which can be obtained with greater or less difficulty, 
as in the case cn such ends as a financial economy and the satisfaction of popular 
toward tite treatment of offenders. In this chapter we shall be concmned 
widi modes of treatment only in relation to tfae ends of refmmatioo and deterrence. 
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continue impotent to control crime until a science of criminology 
is developed.* Of the urgency and critical character of this 
problem there can be no doubt. Its urgency and critical char- 
acter is, in the absence of knowledge, the only justification for the 
many current proposals for alteration of the treatment process 
and the somewhat less numerous proposals of preventive pro- 
grams, which are put forward with such naive faith by their 
sponsors. One need only read the bewildering array of current 
proposals for the modification of the treatment process in the 
light of our discussion of criminological research in order to see 
how utterly they lack foundation in knowledge and to appreciate 
the state of perplexity in which legislators must find themselves 
when asked to enact opinions of this character into laws. 

We do not wish to be misunderstood. We do not mean to say 
that until knowledge is perfect and complete we should make no 
efforts to reform actual offenders or to deter potential offenders 
or otherwise to prevent crime. In the absence of knowledge we 
must proceed as intelligently as we can in the only way in which 
we can, namely, by the process of trial and error, but we should 
realize what we are doing. We should recc^nize the difference 
between the process of trial and error as a method of attempting 
to solve practical problems and a genuine technology which rests 
upon knowledge of the means-end relation. Unfortunately, the 
uncertain and tentative character of existing and proposed meth- 
ods of treating offenders and of preventing crime has been con- 
cealed by the introduction of opinions about their efficiency <u 
if they were knowledge. Only harm can result from such self- 
deception. We should recognize that we proceed by trial and 

*It should be obvious that compared to the problem of ooatroUing eriminal be- 
havior all other problems of crime are relatively insignificant For example, we cao 
say that m return to its admimstrative ends (See Chapter III, Section 5), the ad- 
mmistratioa of the crimmal law would be perfectly eSdact if all penoDs who 
commit crimes, but no others, were convicted and treated by one of the modes pro- 
scribed by the treatment content of the crimmal law. This constittites Ute major 
problem of administrative efficiency in the field of criminal justica. Now, if Use result 
of the treatment of criminals is to increase rather than to diminish to volume of 
crime, a matter about which ws again have no knowledge, the more efficiently we 
administer the crmunal law the more crime we will have. From this point of view, 
it would seem much more important to attempt to gain knowledge about criminal 
belaevior than to attempt to aaaVn ffie administration of dM criniggl law tton afl5dwt, 
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error only because we lack knowledge, and we should regard 
whatever we do as part of an experiment to gain knowledge, even 
though for the present we shall be unable, as we have seen, to 
discover the efiftciency of the means which we employ to control 
criminal behavior.’' Otherwise we may fail to try to obtain the 
knowledge which we so urgently need. 

Furthermore, we should be keenly aware of the limitations of 
the process of trial and error in the control of crime. As we have 
said, trial and error is the only way in which we can attempt to 
solve practical problems in the absence of knowledge.® As the 
situations from which practical problems emerge and the phenom- 
ena with which they are concerned become more and more com- 
plex, it becomes increasingly difficult for us both to make valid 
observations and to interpret what we observe by common sense 
generalizations. This is the predicament in which we find our- 
selves with respect to the very complex practical problems in- 
volved in the control of criminal behavior : common sense is un- 
able to discover the causes of crime Hence, until we obtain 
scientific knowledge of the etiology of criminal behavior, we can 
attempt to control crime neither by a genuine technology nor by 
procedures resting upon common sense knowledge, but only by 
a process of trial and error. 

The tremendous complexity of the phenomena of criminal be- 
havior is apparent from our discussion of what is involved in 
ascertaining its causes, or, indeed, in the less difficult enterprise 
of differentiating criminals from non-criminals. Common sense 
can never succeed in discovering the causes of crime or even in 
differentiating criminals from non-criminals in terms of some set 
of human and environmental factors. At the most, we can, and 
do, observe some of the characteristics of criminals and their 
environments, and thus form opinions about the ‘causes’ of 
crime. These opinions are reflected in all of the numerous pro- 
posals for the alteration of the treatment process and for the 
modification of programs of crime prevention. It is obvious that 

^The insignificance of the researches in treatment and prevention, discussed in 
Chapters VI and VII, makes this clear. 

■See Chapter IL 
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at their best they can be no more than gnesses which may be 
right but which are as likely, if not more likely, to be wrong. 
It is equally plain that if the means which we contrive on the 
basis of such opinions for controlling criminal behavior are in 
fact adapted to our purpose, it will be by chance. 

We do not seek to minimize the r61e which chance can play 
in practical affairs, but only to emphasize the fortuitous and 
undependable character of such success as we may achieve by 
the process of trial and error in attempts to solve practical prob- 
lems as complex as that of controlling criminal behavior. If by 
chance we succeed in controlling crime to any extent, we will be 
unable to explain our success and, hence, to repeat it except again 
by chance. It is desirable that crime should be prevented and 
prevention is none the less desirable for being accidental. How- 
ever, it is not desirable that we should deceive ourselves about 
what we are doing. If we practice self-deception we shall fail to 
appreciate how ignorant we are and to realize that efforts to 
develop a science of criminology are of greater practical impor- 
tance than immediate efforts at crime control. Preoccupation 
with urgent practical problems too often leads the practical man 
man into impracticality. As a result, he unwisely shuts his eyes 
to the importance of research or insists that research shall be 
undertaken with his practical problems immediately in view. It 
is as a result of such insistence that a great part of criminological 
research has been promoted and undertaken. The insignificance 
of the knowledge which such research has yielded and its in- 
utility in practice indicate that scientific research cannot be fruit- 
fully directed toward the solution of immediate practical prob- 
lems except in those fields in which there exist highly developed 
empirical sciences. 

In the remainder of this chapter we shall summarize and criti- 
cize the modifications of the treatment process and the programs 
of prevention which have been proposed. We shall view these as 
proposed solutions of practical problems. We shall criticize them 
in the light of our ignorance of the causes of crime and of the 
effects of the modes of treatment and the preventive devices which 
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W6 now employ. In this way, we shall exhibit each of these pro- 
posals as being based upon an opinion with so little eyidence to 
support it that it can be defended only (1) as a trial and error 
attempt at chance success or (2) as an experimental project 
which, of course, cannot be properly undertaken in the absence 
of a science of criminology to furnish the theory and the knowl- 
edge by which experiments must be directed. 

Section 2. Proposals for the Modification of the Treatment Process. 

If the treatment process is viewed in relation to criminal 
b^avior, its ends are the deterrence of the potential offender 
and the reformation of the actual offender. Deterrence and re- 
formation are merely two aspects of the same thing, namely, the 
influence which the treatment of offenders may exert to pre- 
vent crime. Nevertheless, the influence of treatment upon in- 
dividuals who have never offended and upon those who have, 
may be different; and it is for this reason that throughout this 
discussion we have separated deterrence and reformation. 

Our desire to reform actual offenders and at the same time 
to deter potential offenders presents a serious difficulty in the 
evaluation of a mode of treatment as a preventive device. It is 
possible that any mode of treatment may have a value as a deter- 
rent greater or less than, or the same as, the value which it pos- 
sesses as a reformative. There are thus alternatives of policy 
to be considered. If the control of crime is our goal, perhaps treat- 
ment should be planned with a view primarily to deterrence 
rather than to reformation, or vice versa. Unfortunately, we 
have no knowledge to enable us to answer any of these questions 
or to guide us in considering these alternatives of policy. We 
do not know what attributes a mode of treatment must have 
in order to exert either the desired deterrent or the desired re- 
formative effect. We do not know what attributes a mode of 
treatment must have if it is to achieve a happy combination of 
both deterrent and reformative effects. We do not know whether 
any proposed method of treatment which may be justifled in 
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terms of its possible reformative effect, will or will not result in 
diminished deterrence. 

Proposals for the modification of the pre-conviction processes 
of criminal justice can, however, be considered primarily in rela- 
tion to the end of deterrence. These proposals fall into two 
groups. The first aims at increasing the efficiency of the ad- 
ministration of the criminal law, the efficiency of police, prosecut- 
ing and judicial agencies.” It is assumed that increased efficiency 
in the administration of the criminal law is a means to deterrence; 
that is, that if the police were more successful in detecting crimes 
and in identifjdng and apprehending criminals, and if the agencies 
of prosecution were more successful in convicting criminals, fewer 
crimes would be committed. This assumption often expresses itself 
in the opinion that the certain and speedy conviction of criminals 
has value as a deterrent. This is merely an opinion ; we have abso- 
lutely no knowledge upon which to base the judgment that celerity 
and certainty in the apprehension and conviction of criminals 
have deterrent efficacy. To put this more precisely, we do not 
know what is the relation between deterrence and various degrees 
of certainty and celerity. We do not know with what other 
factors these factors must cooperate in order to deter potential 
offenders, if they do. In short, these proposals for the modifica- 
tion of the pre-conviction processes of criminal justice for the 
purpose of increasing their value as deterrents cannot be advanced 
as anything except guesses. 

The second group aims at changes in what we have called 
the pre-conviction treatment of offenders. Here there are such 
questions as whether specific police practices, such as the third 
degree or the routine of the police courts, or the characteristics 
of jails in which persons accused of crime are temporarily de- 
tained, exert a positive or a n^ative influence upon potential 
offenders. Similarly, the use of psychological apparatus and 
techniques and the examination of accused offenders before a 
magistrate have been proposed as substitutes for the third d^;ree. 

•We shall discuss the knowledge upon which these prtqKMals rest in dusters 
IX and X. 
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We are utterly ignorant of what the adoption of any of these 
proposals would mean in terms of criminal behavior. We do not 
know whether pre-conviction treatment would then have greater 
or less or the same inciting or inhibiting effect upon the behavior 
of persons charged with crime. It is irrelevant to defend such 
proposals by reference to the greater humanitv of the proposed 
methods or to any other end, if the end under consideration is that 
of influencing the behavior of potential offenders. Similar com- 
ment can be made upon the proposal that psychiatrists be at- 
tached to courts to assist judges in determining how felons 
should be treated, and upon the proposal that the function of 
sentencing convicted persons be taken away from the judges and 
vested in an administrative board composed of criminologists, 
psychiatrists and other experts. 

We shall now turn to proposals for the modification of the 
post-conviction treatment of offenders. Here we must consider 
both the end of deterrence and the end of reformation, and must 
remember that one and the same mode of treatment may serve 
these two ends quite differently. 

Our survey of the researches in treatment has revealed that 
we do not possess any knowledge of either the deterrent or the 
reformative effects of any mode of post-conviction treatment, 
existing or proposed. We have already referred to the perplexity 
of an intelligent legislator who would attempt to devise a system 
of post-conviction treatment with a view to deterrence and re- 
formation, a perplexity which arises out of the large number and 
wide variety of the modes of treatment, existing and proposed, 
about the deterrent and reformative values of which we have no 
knowledge.^® We can illustrate the bewildering array of alterna- 
tives which he has, by reference to variations in imprisonment 
which are practised or proposed. Thus, there are the indeter- 
minate sentence ; the specialization of prisons for various classes 
of offenders, juveniles, women, the insane, the mentally defective, 
the negro, alcoholics and so on; progressive liberation from im- 

10 An incomplete enumeration of existing and proposed methods of post-conviction 
treatment without any description of them, would fill about twenty-five prmted pages 
of this size. 
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prisonment, involving prisons of three types, the sifting or study, 
the intermediate, and the discharge prisons; the individualized 
treatment of offenders, a term which comprehends a vast number 
of proposals such as the classification of offenders, the specializa- 
tion of penal and correctional institutions, the extension of psychi- 
atric, psychoanalytic and other psychological facilities, the use 
of social workers, personnel ofilcers and so on; improved and 
enlarged medical service and psychotherapy; occupational and 
recreational therapy; abolition of life imprisonment; preventive 
detention ; innovations in the social and political life of prisoners, 
such as compulsory gymnastics, music, better libraries, reading 
rooms, etc. ; self-government ; diminution of the horrors of prison 
life by improvements in prison diet, better sanitation, reduction 
of the monotony of prison life, and so on; innovations of many 
sorts in prison labor and in prison architecture; installment 
imprisonment; changes in prison personnel and administration; 
and so on, almost ad infinitum. 

In so far as any of these varieties of imprisonment are prac- 
ticed or proposed with deterrence or reformation as the end in 
view, they cannot be justified on the grounds of any knowledge 
whatsoever. There is no doubt that the sponsors of this or that 
variation in the treatment process believe that it will be highly 
efficacious in reducing the volume of crime, but in no case is 
there a clear ground for such a belief. By a clear ground we mean 
unequivocally definite and valid empirical knowledge. 

It is unfortunate that where action is so urgent it must be 
undertaken without sufficient knowledge. It is probably for this 
reason that so many changes in treatment have been undertaken 
or proposed without any knowledge that they are or would be 
better than previous practices. The sponsors of variations in 
treatment have been able to advance arguments for their pro- 
posals which superficially appear to be based upon knowledge. 
However, as soon as one distinguishes sharply between theory 
and conjecture and between knowledge and opinion, it becomes 
clear that such arguments are specious. The justification for 
any change in treatment is, as we have said, not that knowledge 
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warrants the belief in the greater efficiency of the new method, 
but rather that our ignorance and the exigent character of our 
practical problem warrant our proceeding more or less blindly. 

If, therefore, the administrator and the legislator are inter- 
ested in the reformative and deterrent values of treatment, they 
should be advised that from that point of view every method of 
treatment, existing and proposed, should be regarded as part 
of an experiment. To consider methods of treatment in that 
light will tend to do away with the empty discussions which they 
engender, the pros and cons of which are equally opinionative 
and conjectural. Furthermore, if the administrator and the legis- 
lator view methods of treatment as experiments, they will be 
inclined both to aid empirical studies of their causal efficacy 
and to seek the aid of responsible scientists in carrying 
out experiments which they themselves initiate, if and when, in 
time, such experiments are possible. If a rapprochement of this 
sort could be established between legislators, administrators and 
investigators in the field of treatment, it would do more than 
anything else to further our knowledge of the effects of treatment, 
and thus make it probable that definite and reliable knowledge 
will more quickly be available for the guidance of legislators and 
administrators in their practical affairs. 

Section 3. Proposed Plans and Programs for the Prevention of Crime. 

In order briefiy to summarize the various proposals which 
have been made in the interest of crime prevention we have 
grouped them by reference to the factor or factors which are 
supposed to be responsible, in part at least, for criminal behavior. 
Although we have no knowledge of the causal infiuence of any 
factor upon criminal behavior, each of these proposed plans to 
reduce the amount of crime in a community is based upon the 
supposition that some factor is etiologically significant. We, 
therefore, refer in the case of each of these proposals to the vari- 
ous sections of the chapter on causation in which the researches 
concerning these factors are summarized and criticized. 



THE CONTROL OF CRIME BY TRIAL AND ERROR 237 


(1) Prevention hy control of the factors of heredity}^ These 
include whatever inheritable mental or physical traits are sup- 
posed to be causally related to criminal behavior. These factors 
are to be exterminated by interfering with their transmission. 
The usual technique of control suggested is some form of sterili- 
zation either by surgery or segregation. Eugenic programs are 
similarly directed toward the improvement of the human breed. 

(2) Prevention by the control of the factors of physical and 
mental defectP It is here proposed that prevention be achieved 
by the elimination or amelioration of various physical and men- 
tal deficiencies. Segregation and training are suggested as means 
to this end. By segregation individuals who are supposed to have 
criminal propensities are to be incapacitated from committing 
crimes. By training it is supposed that these criminal propen- 
sities can be modified and rendered innocuous. The most specific 
proposal which has been made in this connection is based upon 
the recognition of different kinds of intelligence and the fact 
that the feebleminded often have mechanical abilities which can 
be vocationally trained and guided. Military training has also 
been recommended for its disciplinary value. 

(3) Prevention by control of the factors of mental abnormal- 
ity other than feeblemindedness^^ Here we have what is prob- 
ably the largest group of programs, psychiatric ped-analysis, 
child guidance clinics and public school measures for dealing 
with the problem child. Under the head of abnormalities are 
included all sorts of maladjustment, from that of the problem 
child and the juvenile psychopath to that of the adult neurotic 
and psychotic. The preventive idea is throughout the same. It 
assumes that mental abnormality is a cause of criminal activity. 
Since the hope is to prevent crime by reducing the amount of 
abnormality in the community, these preventive programs must 
not be confused with the various proposals of psychiatrists that 
the abnormal offender be reformed by some kind of psychotherapy. 
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We are here dealing with the potential rather than the actual 
offender. But since the delinquent is a potential criminal, just 
as the problem child is a potential delinquent, there is some over- 
lapping of the ends of deterrence and reformation. 

(4) Prevention by control of economic conditions}* The as- 
sumption here is that poverty and the immediate consequences 
of poverty, such as idleness, distasteful occupation, ill health, bad 
living conditions, etc., are among the causes of crime and should 
therefore be eradicated. Sometimes the preventive program is 
not to eradicate poverty but to alleviate the economic and social 
condition of the less fortunate groups of society.^® 

(5) Prevention by control of domestic factors}^ Here the 
steps which have been proposed are directed either toward remov- 
ing the child from an irremediably poor home environment or 
toward improving the home environment. This is largely the 
field of the social worker and the visiting teacher. The place- 
ment of the child in homes as opposed to his commitment to insti- 
tutions is one of the devices which has been tried in recent years. 
It is assumed that the deterioration and disorganization of fam- 
ily life is a cause of crime; hence, it is proposed that the scliool 
or some other social agency help to prevent crune by taking over 
the unfulfilled function of the family in the moral and social 
training of the child. 

(6) Prevention through social reorganization}’’ We have 
here all of the schemes for altering the fundamental structure of 
society in such a way that the social causes of crime will be con- 
trolled. These range from fascism at one extreme to socialism 
and communism at the other. 

(7) Prevention by the control of inciting information}^ The 
motion picture, the press, the novel, are supposed to be causes of 
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crime, and it has therefore been suggested that censorship would 
be a preventive of crime. On the side of strengthening the inhibit- 
ing factors, it has been suggested tliat properly instructive and 
educative motion pictures, fiction, etc., be substituted for the kind 
which makes crime seem a glorious and lucrative profession. 

(8) Prevention hy the control of alcoholic beverages and 
drugs}^ The assumption here is that each of these substances 
is responsible to a greater or less degree for criminal behavior, 
both that involved in infractions of the laws prohibiting the use 
of such substances, and other criminal conduct. The prohibitive 
laws themselves, such as the Anti-Narcotic Law and the National 
Prohibition Act, have proved highly inefficient to prevent the 
conduct which they prohibit, and educational work tending toward 
the eradication of the evils of drug addiction and intemperance 
has been recommended in their stead. Another proposed pre- 
ventive measure is the remedial measure of curing the alcoholic 
or the drug addict. Researches under this general head should 
be grounded on more adequate knowledge of physiological effects 
and should be freed from the propagandist basis underlying so 
many of the current researches. 

(9) Prevention by means of school and church.^ Here, in 
general, we have all the plans for eliminating from the school as 
an institution those aspects which tend toward maladjustment 
and thus toward criminal activity; and, on the other hand, pro- 
posed alterations in the school system to make it a more effective 
agency of moral education, character training and child guidance. 
It has been sought to effect the transformation of the school into 
a behavior training organization rather than an instrument of 
formal education by the introduction of psychiatric and mental 
hygiene services and the visiting teacher for dealing with prob- 
lem children. The school is also making an effort to organize the 
child’s athletic and artistic responses, etc., and, in general, to 
can^ on the work that the home and the church to some extent 
are failing to perform in modem society. 
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(10) Prevention 6y control of the physical and social charac- 
teristics of the community}^ Under this rubric, we have such 
plans as those seeking the elimination of boys’ gangs, undirected 
street play, etc., by the introduction into the community of play- 
grounds, settlement houses, boys’ clubs, etc. The eradication of 
the obnoxious characteristics of a community and the substitution 
of more beneficial features have elicited a considerable degree of 
interest and the bulk of the researches which have been done in 
the sphere of crime prevention.** 

All of the foregoing programs in prevention are subject to the 
criticisms we have already made of proposed modifications of the 
treatment process. In almost every case they are advanced by 
their sponsors as if they were clearly based upon knowledge. 
They have, of course, no such foundation. They are rather based 
upon opinions which are hazarded in the absence of knowledge 
because of urgent practical needs. Furthermore, these programs 
are for the most part extremely simple-minded. They completely 
ignore the complexity of the etiology of human behavior. They 
seem to suppose that, by removing or introducing this or that 
single factor, the causal nexus will be radically changed. Not 
only is the plurality of causes disregarded but their interrelation- 
ship as weU. Causal factors cannot be added to or subtracted 
from a causal complex as so many separate items. 

These proposals for the prevention of crime, like proposals 
for the modification of the treatment process, must therefore 
be viewed either as trial and error projects or as experimental 
underta^gs for the sake of increasing our knowledge of the 
causes of erima. As we have said before, it is doubtful 
whether experimental work can be planned and executed in the 
present state of criminology. At any rate, it is important to 
recognize that if the opinions upon which these plans are based 
are treated as if they were knowledge, the actual practice of pre- 
vention becomes unenlightened and uncrkieel and the possible 

nSea p. 1% ff. 
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future usefulness of preventive activities as experiments in crim- 
inolc^ is seriously impaired. 

Section 4. Conclusion : The Inevitability of Crime. 

The problem of the control of crime, either by treatment or 
prevention, raises what is probably the most fundamental question 
which can be asked about crime. We have previously distin- 
guished two possible goals of efforts to control crime: (1) the 
elimination of all crime from the community; and (2) a reduction 
of the amount of crime in the community. We postponed the 
consideration of the first of these two objectives. We must now 
raise the question as to whether it is or is not attainable. A 
practical plan is worthy of consideration only if it is practicable 
and if its objective is attainable. It is, therefore, important to 
recognize that the understanding which we have of human nature 
and human society implies the inevitability of crime and the 
impossibility of its total elimination. 

In the first place, crime is a symptom of the imperfection of 
human society. In the second place, crime is a symptom of the 
imperfection of the human being as a social agent. These two 
imperfections are aspects of the same thing, the incompatibility 
of the sum total of human impulses with the demands of any 
constituted society. To view the complete elimination of crime 
as a goal which man can achieve is to believe that human per- 
fection and the perfection of human society are capable of being 
realized. While the hope for perfection is in itself admirable, 
the recognition of the limitation of human powers to achieve 
perfection is essential to the wisdom and humility without which 
attempts to solve the problems of crime must be misguided. 



PART THREE 


CRIMINAL JUSTICE 


Chapter IX 

RESEARCHES IN THE ADMINISTRATION 
OF THE CRIMINAL LAW 


Section 1. Preliminary Discussion: Problems and Methods. 

The administration of the criminal law is a practical activity.^ 
like most practical activities, it is executed with some measure 
of efficiency less than perfection. But the inefficiency of criminal 
justice is commonly thought to be greater than it need be.“ The 
efficiency of criminal justice is not measured against the standard 
of absolute perfection, but against some standard which is thought 
to be attainable and which we desire to attain.® The problems of 
criminal justice which we shall consider in this chapter and which 
we shall call administrative problems, have their origin in the 
recognition of the varying degrees of efficiency with which the 
criminal law can be enforced.^ 

iWe shall use the phrase 'criminal justice’ as an abbreviation for the phrase ‘the 
administration of the criminal law’ The elements of criminal justice are the 
criminal law and its enforcement In this chapter we shall be concerned with 
problems ansin^ out of the enforcement of the criminal law , m Chapter XI we shall 
be concerned with the criminal law apart from its administration 

2The well known dictum of the late Chief Justice Taft, uttered in 1908, that 
the admmistration of the criminal law in America is a disgrace to civilization, 
probably does not express too strongly current opinions regarding the mefficiency 
with which die criminal law is today administered in this country. 

“This standard is mdetermmate. Inefficiency is any degree of efficiency less than 
perfect efficiency But we may well doubt that perfect efficiency m the enforcement 
of the criminal law is attainable This is a matter to which we shall recur. We 
may also doubt that we desire that the criminal law should be enforced with the 
highest possible degree of efficiency, if for no other reason than that we have so long 
tolerated what we believe to be less 
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Practical administrative problems are all concerned with in- 
creasing the efficiency of the processes of criminal justice. In so 
far as knowledge can be used to make the administration of the 
criminal law more efficient, these practical problems have 
theoretical aspects. But administrative problems are primarily 
practical in the sense that our first interest in criminal justice 
is in its efficiency as a practical activity. We must and can ad- 
minister the criminal law whether or not we have knowledge of 
the conditions of its efficiency.® 

It is necessary here briefly to distinguish between the problems 
of criminal justice and those of criminology. The latter are all 
directly or indirectly concerned with the etiology of crime, and it 
is for that reason that we have called them problems in criminal 
behavior. The problems of criminal justice are not at all con- 
cerned with criminal behavior. They are exclusively administra- 
tive problems concerned only with the efficiency of criminal jus- 
tice and that of each of its processes. Questions about adminis- 
trative efficiency are etiological in the sense that they inquire 
into the adaptation of these processes as means to certain ends, 
and into the factors upon which varying degrees of efficiency 
depend. The distinction between criminologj’ and criminal justice 
can therefore be made by distinguishing between the problem of 
the etiology of criminal behavior and the problem of the etiology 
of administrative efficiency. 

The end which criminal justice serves is the application of the 
treatment content of the criminal law to individuals who violate 
the prohibitions formulated by its behavior content. But this 
end, which defines the basic purpose of administration, is not an 
ultimate objective. If it were, we should be administering the 
criminal law for the sake of enforcing it, and that would be 

®That the problems of criminal justice are primarily practical problems can 
be seen by contrast with die problems of criminology which are primarily theoretical 
problems In the field of crimmology we can be mterested m the nature and 
causes of criminal behavior whether or not we desire to control criminal behavior. 
The practical activities involved m the control of criminal behavior cannot be success- 
fully undertaken in the absence of knowledge of the causes of crmiinal behavior, 
as we have seen; but, as we shall see, the administration of the criminal law is a 
practical activity which can be performed with some degree of efficiency without 
knowledge of the conditions of efficient administration. 
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absurd. The criminal law is administered in order to achieve 
the ultimate end of the criminal law, which is either punitive 
retribution or the protection of society against crime.® Thus, if 
the ultimate end be retributive justice, the criminal law is admin- 
istered in order to punish offenders; if the social good be the end, 
it is administered for the purpose of incapacitating and reforming 
actual offenders and of deterring potential offenders.'^ Incapaci- 
tation, reformation and deterrence are in turn the means by 
which we seek to protect society by controlling criminal behavior. 
In order to achieve either of these two ultimate ends or any of 
the intermediate ends which are means to them, we must enforce 
the criminal law. In order to enforce the criminal law we must 
detect crime, identify, apprehend, prosecute and convict crim- 
inals, and subject convicts to treatment. In other words, treat- 
ment must be preceded by conviction; conviction must be pre- 
ceded by prosecution ; prosecution must be preceded by apprehen- 
sion ; apprehension must be preceded by identification ; and iden- 
tification must be preceded by the discovery of crimes which have 
been committed. 

The administration of the criminal law is thus divisible into a 
number of processes, each of which serves a subordinate adminis- 
trative purpose. Just as we do not administer the criminal law 
for its own sake, so we do not discover crimes, identify and appre- 
hend criminals, prosecute and convict them, for the sake of doing 
these things, but in order to subject the convicted criminal to 
treatment. In short, all of the processes of criminal justice which 
precede conviction are means to the end of treatment which, in 
turn, is a means either to retributive justice or to the social wel- 
fare. Furthermore, it is obvious that each of the processes of crim- 
inal justice which precede conviction is a means to all subsequent 
processes; thus, the discovery of crimes is a means to the identifi- 

•We have previously discussed these two ultimate ends as the objectives of ex- 
isting systems of criminal justice. In Chapter XI we shall attempt to answer 
the question what should be the ultunate end of the criminal law It is not necessary 
to answer that question here in order to point out that the administration of the 
criminal law is not an ultimate end but is a means to whatever is the ultimate 
end of the criminal law. , . , ^ ^ 

^Punishment, that is, the mfliction of pam, may of course be a means to reforma- 
tkn and deterrence. 
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cation and apprehension of criminals which, in tnm, is a means 
to their prosecution which, in turn, is a means to their conviction. 

We must, however, take account of ends which are tangential 
to this strictly linear series of means and ends, starting with the 
discovery of crimes and ending ultimately with either retributive 
justice or the protection of society. Thus, one of our aims in ' 
administering the criminal law may be economy in the use of 
public funds. But economy as an end is not a means either to 
punishment, incapacitation, reformation or deterrence. It may, 
in fact, be inconsistent with these purposes ; economical adminis- 
tration may make for administrative inefficiency in other re- 
spects.® Similarly, the administration of the criminal law may 
be guided by such interests as the protection of citizens against 
the arbitrary action of officials and the protection of the innocent 
who may be prosecuted.® These interests define administrative 
ends which are not means to punishment, incapacitation, reforma- 


^Such, for example, as m the certainty and celerity of administration. 

^It IS mevitable that in the enforcement of the criminal law some persons who 
are in fact innocent should be charged with crime and that some officials should 
abuse their powers As a result, there have developed what Dean Pound has called 
“checks upon prosecution” National Commission on Law Observance and Enforce- 
ment, Report on prosecution Washmgton Government Pnnting Office, 1931, p. 20 
(We shall hereafter refer to the Commission as the National Commission, it 
will be understood that all of its reports to which we refer were published by the 
(jovemment Prmting Office ) Dean Pound classifies these checks upon prosecution 
as a senes of mitigating devices or opportunities for escape, a senes of constitubonal 
guaranties of the rights of accused persons, and a senes of procedural requirements 
Op. ctt, p 20 Amonpr the mitigating devices to which he refers are the power 
of the committing magistrate to discharge the accused after a preliminary hearing, 
the power of the grand jury to refuse to mdict, the power of the trial jury by render- 
mg a general verdict to ignore the law, and the power of the executive to pardon. 
Amonf the constitutional p^uaranties are the provision that no one is to be tried for a 
crime involving death or impnsonment for more than a year or at hard labor exc^ 
upon indictnaent by a grand jury, the privil^e against sdf-incrimination, the nght oi 
the accused to be confront^ by the witnesses against him, and to trial by jury 
m case of all but petty offenses punishable by a fine or short jail sentence, and the 
immunity from unreasonable searches and seizures. Among the procedural require- 
ments are the presumption of innacenoe, the requirement that guilt be proved b^ond 
a reasonable d^t, and many of the rules of evidence, such as that which precludes 
the use of evidenoa of the bad character wi the accused to prove his guilt of tfao crime 
with which he is charged. 

As Dean Pound poiats out, a eertain aumber af mitigating devicsa and opp^ 
(unities of escape afforded to the accused person are necessary to a proj^ adminis- 
tration of the eriminal law, and it is of first importance to secure the individual from 
the arbitrary action of officials and magistrates, but safeguards which experience has 
shown to be necessary for the protection of the innocent may at times make it difficult 
or impossible to convict the guilty. In other words, they make for inefficianey ia ad- 
aiaistration u metturod by ths critaria of oartaiaty and oderity. 
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tion, or deterrence. They are not nltimate ends, however; they 
are means to the social welfare without being means to the treat- 
ment of offenders. It is in this sense that they are tangential to 
the processes of criminal justice viewed as means to the ultimate 
ends of retributive justice and the protection of society against 
criminal behavior. 

The administration of the criminal law can be divided into 
the processes which are prior to, and the processes which are 
subsequent to, conviction. In order to understand the nature of 
administrative problems, it is necessary to distinguish also be- 
tween consecutive and alternative processes, between complex 
processes and their constituent or subsidiary processes, and be- 
tween processes and varieties of processes. The major pre-con- 
viction and post-conviction processes are consecutively related; 
they are not alternative to each other. Thus, the sentence, im- 
prisonment, and parole or pardon are consecutive, whereas im- 
prisonment and probation are alternative, post-conviction proc- 
esses. In the same way, detection, identification, apprehension 
and prosecution are consecutive, whereas accusation by indict- 
ment and accusation by information and trial by jury and trial 
without jury are alternative, pre-conviction processes. This dis- 
tinction between consecutive and alternative processes is impor- 
tant because we have no choice between consecutive processes in 
the administration of criminal law.^® Practical administrative 
problems must therefore be limited to choices between alterna- 
tive processes or, as we shall see, different varieties of the same 
process.^^ 

Many of the processes of criminal justice are extremely com- 
plex, and none of them is simple. The more complex are the major 
processes of detection, of identification and apprehension, of pros- 
ecution, of sentencing, and of treatment. Thus, the process of 

i®We can only choose between alternative means to the same end, we cannot 
choose between means to different ends Consecutive processes are always means to 
different ends, alternative processes and varieties of the same process are always 
means to the same end. 

i^There is r e other type of practical problem which we shall discuss later Each 
of the tangent. i ("ids of administration can be viewed as presenting an alternative, 
thus, we can decide whether or not to endeavor to protect citizens agamst abuses 
of official power, etc. 
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prosecution in felony cases consists in the subordinate processes 
of the preliminary hearing, the accusation, the trial and, often, 
the appeal ; and each of these is itself a very complicated process. 
These processes of which prosecution is composed are consecutive; 
like the major processes of criminal justice they follow one an- 
other in chronological order; but there are, as we have pointed 
out, alternative processes of accusation and of trial. None of the 
major pre-conviction processes are alternative to one another; 
in so far as alternative pre-conviction processes exist, they are 
always subordinate processes which enter into some more com- 
plex process. Thus, the arrest and the summons are alternative 
methods of apprehending criminals; bail and detention in jail 
are alternative methods of securing the appearance of persons 
charged with crime at various stages of their prosecution; the 
indictment and the information are alternative methods of offi- 
cially notifying accused persons of the crimes with which they are 
charged ; and trial by jury and trial without jury are alternative 
methods of establishing the guilt or innocence of alleged of- 
fenders.^* 

The processes of criminal justice, whether they be those which 
are prior or those which are subsequent to conviction, whether 
they be major or subordinate, whether they be consecutive or 
alternative, have many varieties.^® In order to understand the 
origin and nature both of alternative processes and of different 
varieties of the same process, we must consider, first, the charac- 
ter of the institutions which are the instrumentalities by which 


i2Sonie of these alternative processes, for example, indictment and mformation, 
bail and detention, trial by jury and trial without jury, may exist m the same 
admmistrative system, some of them may be employed m one jurisdiction and 
others m another For example, indictment may be exclusively employed m onp 
jurisdiction as the method of accusation in felony cases, and the mformation, m an- 
other. Whenever eidier officials or accused persons have the right to select from 
two or more processes (e g trial by jury and trial without jury) the particular 
process to be employed at any stage, the processes must be alternative. It is un- 
necessary for our purposes to state who has the choice between these alternatives, 
when the choice exists, whether officials or the accused, or with respect to what classes 
of crimes or on what conditions the options can be exercised. 

t8The distinction which we are here makmg between a process and a variety of 
a process is formally the same as the distraction we have previously made between a 
m^e of post-conviction treatment and some variety of it Just as Uie mode of treat- 
ment known as imprisonment exists in many varieties at different times and places, so, 
for example, the process of prosecution has many varieties at different times and plas^ 
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the processes of criminal justice are executed ; second, a body of 
laws which, taken together, we shall call the administratiye code; 
and, third, the range of freedom or discretion which officials pos- 
sess in respect to the manner in which they shall discharge their 
duties.^ 

In its treatment content the criminal law prescribes the modes 
by which persons convicted of crime shall be treated, but it does 
not itself otherwise prescribe or regulate the processes by which 
it shall be enforced. In so far as these processes are established 
and regulated by law, this is done by the administratiTe code. 
Just as the behavior content of the criminal law is the formal 
cause of crime, the administrative code is the formal cause of 
the administration of the criminal law. 

The administrative code establishes the major processes of 
detection, of identification and apprehension, of prosecution, of 
sentencing, and of treatment, and the various consecutive sub- 
sidiary processes which necessarily enter into these processes. It 
also establishes alternative methods of executing some of these 
processes, such as the indictment and the information as alter- 
native methods of accusation, and trial by jury and trial without 
jury as alternative methods of trial. It establishes these processes 
expressly, or it does so implicitly by defining the functions of 


IS, of course, obvious that the institutions of criminal justice can be adminis- 
tered only through the activities of human bemgs, and it should be clear also that, 
while private as opposed to official persons can participate m the enforcement of the 
criminal law to a greater or less degree (P. Howard, Cruninal justice m England. 
New York. The Macmillan Co, 1931), the admmistration of the cruninal law is 
essentially a public function which, m die nature of things, must be performed 
representatives of the public, that is, by officials In this sense they are officials 
whether they hold what we commonly think of as public office or not A system 
of criminal justice admmistered exclusively by unofficial persons is inconceivahle if 
for no other reason than that the sanction of society must he back of what thqr da 
Unofficial persons have the legal right, which they occasionally exercise, to make 
arrests under certam circumstances; and they sometunes participate otherwise m 
the admmistration of the criminal law This is especially true of private police who 
do not always have official status. Moreover, officials often make use of the services 
of unofficial persons, such as stool pigeons, informers, agents provocateurs, and the 
rest of that unsavory crew. There are problems which ^row out of the participa- 
tion of unofficial persons in the admmistration of the crimmal law. We shall ignore 
them, however, for two reasons In the first place, they are relatively ummportant 
and, as we have said, it is our purpose to discuss only the more fundamental and 
perwive of the problems of crune. In the next place, these problems do not differ 
m essence from those which we do discuss. 
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the institutions which it creates as the instrumentalities for the 
administration of the criminal law. 

An institution can be thought of as an office or a structure of 
offices occupied by individuals who, in the performance of their 
official duties, exercise the powers and privileges with which they 
are endowed, and employ the physical facilities with which they 
are provided. In the main, we can distinguish three aspects of 
any institution: (1) its structure or plan of organization, (2) 
its personnel, and (3) its material equipment and facilities. How- 
ever, this separation of an institution into its parts can be made 
only by abstraction. An institution is an organism, in the func- 
tioning of which these parts are inseparably related. The same 
institution can differ from time to time, and institutions of the 
same general type can differ from one another, with resi)ect to 
one of these three elements without differing in the other two. 
Thus, the personnel of an institution may vary without change 
in its organization or its equipment. Similarly, the structure of 
an institution may vary without variation in its personnel or 
equipment; and alterations in its equipment may occur without 
changes in its personnel or structure. As an institution varies 
in one of these three ways, the manner in which it functions may 
vary. Since the processes of criminal justice are executed by the 
various institutions of criminal justice, variations in the same 
process are to be understood in part in terms of institutional 
variations in organization, in personnel and in equipment. Thus 
the process of prosecution wUI vary from time to time and from 
place to place with differences in the organization, in the per- 
sonnel and in the facilities and equipment of the prosecutor’s 
office. But the many varieties of the processes of criminal justice 
cannot be explained entirely in terms of institutional differences. 

The administrative code, as we have said, creates the institu- 
tions of criminal justice. It establishes such administrative offices 
as those of the sheriff, the coroner and the prosecuting attorney, 
and such administrative departments as the police department 
and the parole board, and the inferior and superior courts; it 
arranges their structure or organisation; it makes provision for 
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the personnel and the equipment necessary to enable them to dis- 
charge their functions. To a considerable degree it determines 
the character of the official personnel by prescribing the qualifica- 
tions of officials, by fixing thmr compensation and their tenures, 
and by si)ecifying the methods by which they shall be chosen from 
the body of citizens. To a considerable degree it also determines 
the character of the buildings, such as court houses, jails and 
prisons, and of the other physical facilities employed in the ad- 
ministration of the criminal law, either by specifying their char- 
acter or limiting their cost.^® Finally, the administrative code, 
in that part of it which is known as the code of criminal procedure 
and the rules of evidence, regulates the manner in which officials 
shall perform their duties.^® 

The administrative code prescribes the consecutive and the 
alternative processes by which the criminal law is to be adminis- 
tered, in broad terms. It is partly for this reason that it is pos- 
sible for these processes to be executed in many different ways 
and for many varieties of them to exist. But the administrative 
code of any jurisdiction also determines, in part at least, the par- 
ticular varieties of those processes to be employed in enforcing 
the criminal law in that jurisdiction. As we have seen, the proc- 
esses of criminal justice will vary with variations in the charac- 
ter of the institutions by which they are executed ; and the char- 
acter of the institutions of criminal justice in any jurisdiction is 


i®It will be readily seen that we have not attempted to descnbe either the institu- 
tions of criminal justice or the content of the administrative code in any detail, but 
only to mdicate their general character 

tSThus, the code of criminal procedure provides under what circumstances and 
m what manner officials may make arrests, and to some extent it rebates the sen- 
tencing of convicts. Chiefly, however, it establishes and regulates the processes of 
prosecution, those which intervene between apprehension and conviction, and by 
which the guilt or mnocence of persons accus^ of crime is determmed Thus, it 
establishes and regulates the processes by which alleged criminals may be released 
on bail at various stages of their prosecution . the process by which they are accorded 
a preliminary heann|t of the charges against them, the process by which they are 
formally accused by mdictment or information, and the processes by which they are 
arraigned before the court and tr.ed Generally it may be said that the rules of 
evidence instruct officials r^^rdmg the evidence which may be introduced in the 
trial of persons accused of crime (The reader who is mterested m more detailed 
mformation regarding the provisions of the code of crinunal procedure and the law 
of evidence can consult the Code of crimuial procedure. Prepared and published by 
the American Law Institute 1931, and Wigmore, Treatise on evidence. 2nd ed. 
Boston: Little, Brown, and Co., 1923) 
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largely determined by the administrative code which arranges 
their structure and provides for their personnel and equipment. 
However, again the administrative code speaks in very general 
terms. It does not plan the organization of the institutions of 
criminal justice except in broad outline; it fixes the qualifica- 
tions of their personnel in such a way that it is possible for per- 
sons of widely different character and competence and experience 
to become officials ; and while it prescribes the duties of officials, 
it does not prescribe their behavior in detail. Within the limits 
of the general forms which the processes of criminal justice are 
required to take in any jurisdiction, officials are left with a con- 
siderable discretion as to the manner in which they shall exercise 
their powers and perform their duties. It is for these reasons that 
different varieties of the same process are discovered in a single 
jurisdiction. 

Moreover, the administrative code is neither a complete set of 
rules for the regulation of the processes of criminal justice, nor a 
perfect creation of its institutional instrumentalities. The gen- 
erality and incompleteness of the administrative code has made 
it necessary for officials to devise procedures which are not 
therein prescribed, and to alter institutions to conform to these 
procedures. Procedures have thus developed in the customary 
practices of officials which, while not authorized, are not pro- 
hibited by the administrative code. Such, for example, is the 
practice of prosecutors of prosecuting certain crimes and ignoring 
others, or the practice of bargaining with persons accused 
of crime for pleas of guilty to less serious offenses than 
those with which they are charged.^'' Other procedures have 
developed in the customary practices of officials which are not 
only unauthorized but are prohibited by the administrative code; 
that is, they are unlawful. Such, for example, is the practice 
commonly known as the ‘third degree’, that is, the extortion of 
confessions from persons accused of crime by force or other un- 


i^Not the least valuable of the contributions of the crune surveys, to which we 
shall presently refer, has been their disclosure of the extent to which procedures are 
employed in the administration of the cnminal law which are not provided for by 
the admmistrative code and which are sometimes prohibited by it 
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lawful methods, the practice of demanding excessive bail from 
them, and the practice of unlawfully searching their homes or 
places of business for evidence to be used against them.^^ 

The sources of variation in the processes of criminal justice 
must now be clear. The major processes of criminal justice ai’e 
everywhere the same and must necessarily be the same, which is 
only to say that the administration of the criminal law must 
everywhere of necessity consist in the pre-conviction processes 
of discovering the crimes which are committed, and of identify- 
ing, apprehending, prosecuting, and trying the persons who com- 
mitted them, and the post-conviction processes of determining 
the mode by which convicts are to be treated and of treating 
them. But these major processes will differ according as they 
are constituted by different subordinate processes and these, in 
turn, will vary from time to time in the same place and from 
place to place, with variations in the institutional background of 
the processes and with variations both in the administrative code 
and in the customary practices of officials, whether these supple- 
ment or violate the administrative code. It is important to 
remember that in the United States there is not one criminal code, 
but fifty ; not one administrative code, but fifty ; and not one set 
of institutions for the enforcement of the criminal law, but fifty.^® 
There are many varieties of the processes of criminal justice 
not only in different jurisdictions, but also from time to time in 
the same jurisdiction. Indeed, they are not always uniform in 
different parts of the same jurisdiction at the same time. 

In considering both the practical and the theoretical problems 
which grow out of the enforcement of the criminal law, it is there- 
fore essential to distinguish between alternative processes and 
different varieties of the same process; and it is important to 
rec(^ize that by a variety of a process we do not mean the be- 
havior of individual officials. While the activities of which the 


i®We are treating the provisions of the federal and state constitutions which regu- 
late the processes of criminal justice as part of the administrative code For what 
are (^imed to be instances of unlawful behavior of ofRcials m the administration of 
the criminal law, the reader can consult the report of the National Commission 
entitled Lawlessness m Law Enforcement 

MNamely, those of the States, the District of Columbia and of the United States. 
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administration of the criminal law consists, are obviously the 
activities of officials, it is only when those activities become stereo- 
typed and general that they constitute varieties of administrative 
processes which can be identified and described. The behavior of 
individual officials, even of the same class, varies infinitely from 
day to day, and a study of such behavior has practical impor- 
tance only in that it may make it possible to reform isolated local 
institutions. If we discover, for example, that the behavior of 
individual officials is corrupt, we can endeavor to remove them 
and replace them with honest officials; we can, in a word, try to 
reform an institution of criminal justice as it exists at a par- 
ticular time and place.^ But it is only when such conduct be- 
comes typical and takes an institutionalized form in which it 
ceases to be merely variations in the behavior of particular offi- 
cials and becomes a variety of an administrative process, that 
knowledge of such variations acquires generality and. hence, 
theoretical significance. It is only then that it becomes useful 
in practice otherwise than as leading to the reform of isolated 
institutions. We shall therefore formulate both the practical and 
the theoretical problems growing out of the enforcement of the 
criminal law in tenns of alternative processes and of different 
varieties of the same process rather than in terms of the behavior 
of particular officials or of officials of a particular class. It is 
only in such terms that the researches in criminal justice can 
be conceived as having been directed towards an etiology of 
administrative efficiency.*^ 

We are now prepared to formulate the practical problems of 
criminal justice. They involve, first, a choice of what we have 
referred to as its tangential ends, ends which are means neither 

*®That is the practical importance of such knowledge as that obtained in the recent 
investigation of tiie magistrates court in New York City, of the corrupt conduct of 
specific magristrates, prosecutors and policemen 

2tWe must distinguish between an etiology of administrative eflSciency and the 
etiology of the behavior of individuals who happen to be officials The latter is a 
problem m all respects similar to the etiology of criminal behavior It is, m a word, 
one of the problems with which an empinc^ science of human behavior will deal, if 
such a science is ever constructed Such knowledge would, of course, be highly useful 
in solving the practical problems of crunuial justice, but it is at present unattainable. 
An etiology <n administrative efficiency would not be develop^ ^ a suence of 
human b^vior, but rather by an emptncal science of socio-political institutions. 
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to retributiYC justice nor to the control of criminal behavior. 
While we cannot choose whether or not to administer the crim- 
inal law, whether or not we shall endeavor to accomplish the 
detection of crimes, the identification and apprehension of the 
persons who commit them, and their conviction and treatment, 
we can choose whether or not in the course of the enforcement of 
the criminal law we shall attempt to achieve such ends as economy 
in the expenditure of public funds, or the protection of citizens 
against the arbitrary action of oflicials, or the protection of 
innocent persons against conviction for crimes which they have 
not committed. 

For the rest, tlie practical problems of criminal justice are 
questions as to means. The means by which the ends of criminal 
justice are attained are, of course, the processes of criminal jus- 
tice. Since we have no choice as to whether or not we shall 
administer the criminal law, we have none as to whether or not we 
shall employ the consecutive processes of criminal justice. Prac- 
tical problems as to means, therefore, present choices only between 
alternative processes or among varieties of the same process. If 
we desire to achieve efficiency in administration, our aim must 
be to select the more efficient of available alternative processes 
or, if only one process is available, to try to contrive a more effi- 
cient alternative method of accomplishing the same end. If a 
process has several varieties, our purpose must be to choose the 
most efficient or, if no variations exist, to try to vary the process 
so as to make it more efficient. In order to vary a process, we 
may have to vary one or more of the elements of the institution 
by which that process is executed, either its structure or its per 
sonnel or its material facilities, or we may have to vary the 
environment in which the institution is functioning. Proposed 
changes of these kinds present practical problems in the sense 
that they require us to choose between the means which we employ 
in enforcing the criminal law and other means, existing or pro- 
posed. 

Knowledge can be used both in solving practical problems 
involving a choice either between available processes or between 
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available and proposed processes, and also in modifying old proc- 
esses or devising new processes in an effort to increase the effi- 
ciency of criminal justice. The theoretical questions in this field 
indicate the kinds of knowledge which we can employ in the 
solution of these practical problems. They are few and they can 
be briefly stated. We can ask questions regarding the content of 
the administrative code, what its provisions are and how they 
have been judicially construed. Since the administrative code 
establishes the processes of criminal justice and creates the insti- 
tutions by which they are executed, knowledge of its provisions is 
essential to an understanding both of the phenomena of criminal 
justice as they exist and of proposals for increasing the efficiency 
of the administration of the criminal law. Moreover, it is often 
only by amending the administrative code that the processes of 
criminal justice can be altered. Many of the proposals for in- 
creasing the efficiency of the enforcement of the criminal law 
must therefore be viewed as proposals to amend the administra- 
tive code.^* 

The remaining theoretical questions fall into two groups, the 
first consisting of questions about the nature and characteristics 
of the major and subsidiary processes of criminal justice and of 
their varieties, and about the nature and characteristics of the 
institutions of criminal justice; and the second, of questions about 
the efficiency of the processes and of varieties of the processes of 
criminal justice. 


22Thus, such proposals as that the information be employed mstead of the indict- 
ment as the method of accusation m felony cases, that the prosecutor be permitted 
to comment upon the failure of the accused to take the witness stand in his own 
defense, that the organization of the criminal courts be changed, that the office of 
public defender be created, and a host of others, cannot be put into practice without 
amending the administrative code In general, it may be said that any proposal of 
an alternative process, or of an alteration m the structure of any of the mstitntions 
of criminal justice, or m the qualifications, compensation and tenure of its personnel, 
or m the methods of selecting its personnel, or m its material equipment, necessitates 
an amendment of the administrative code as a condition of its adoption On the other 
hand, there are many proposals for increasing the efficiency of criminal justice which 
can be put mto practice without alterations in the administrative code, such, for ex- 
ample, as the proposals that political considerations be eliminated m the selection and 
appomtment of fMcral district attorneys and judges, that police departments and 
prosecutors’ offices adopt more efficient ‘working methods’, and that proceedings m 
the mmor courts be conducted with order and decorum. 
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We can inquire into the precise character of each of the proc- 
esses of criminal justice as it is executed at a given time and 
place. As we have seen, while the administrative code establishes 
and regulates these processes, while it prescribes them, it does 
not describe the manner in which they are executed. The admin- 
istrative code does not give us information regarding the many 
varieties of each of the processes which it creates. Knowledge of 
the provisions of the criminal code is not knowledge of what actu- 
ally occurs in the enforcement of the criminal law. Knowledge 
of this sort can be obtained only by observation of the ways in 
which the processes of criminal justice are actually executed. 

We can also inquire into the precise characteristics of the 
institutions of criminal justice. ^ATiile the administrative code 
creates these institutions, it does not describe them as they 
actually exist. Knowledge of the provisions of the administrative 
code relating to the structure, the personnel, and the material 
equipment of these institutions is not knowledge of the manner in 
which they are in fact organized and administered, or of the way 
in which they function in fact, or of the precise characteristics 
of their personnel and material equipment. Such knowledge of 
the institutions of criminal justice can be obtained only by observ- 
ing them as they are. 

Questions about the efficiency of the administration of the 
criminal law or that of any of the processes or any of the varieties 
of any process of criminal justice take different forms.” In the 

^■Questions about the efficiency of the institutions of criminal justice can be and 
are frequently asked Thus, it can be asked whether or not the Chicago or the New 
York police department is efficient But as soon as the question is asked, it is seen 
that It must be elaborated. Efficiency expresses a relation between means and end. 
Therefore, one must ask whether or not a police department is efficient m relation, 
say, to the ends of the detection of crime and the identification and apprehension of 
criminals But this is precisely the same question as that of the efficiency of the par- 
ticular varieties of the processes of discovermg crimes and of identifying and appre- 
hending criminals which are employed by given police departments In other words, 
questions as to the efficiency of institutions are always questions as to the efficiency 
of varieties of processes and can be better considered in the latter form. Of course, 
by observmg an institution, a police department, for example, we may discover that 
it is organize and admmistcred in an unbusmesslike way, and that to a greater or less 
degree its personnel is corrupt or mexperienced or poorly trained and its material 
oqiMment inadequate. We may believe that such factors must mevitably make for 
inefficiency m the discharge of its functions, and we quite reasonably concJude that it 
must be inefficient Or we may observe it as it functions and discover specific in- 
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first place, we must ascertain and distingnish among the various 
criteria in terms of which efficiency can be mea^ured.^ Thus, for 
example, certainty and celerity are such criteria. By certainty 
we mean the degree to which criminal justice or any of its proc- 
esses achieves given administrative ends. Thus, attempts have 
been made to measure the certainty of the process of detection by 
the ratio between the number of crimes that are committed and 
the number that are discovered ; that of the processes of identifica- 
tion and apprehension by the ratio between the number of crimes 
that are discovered and the number of arrests ; that of the process 
of prosecution by the ratio between the number of arrests and the 
number of convictions ; and that of criminal justice as a whole by 
the ratio between the number of crimes which are committed (or 
which are known to the police or the number of arrests) and the 
number of criminals who are subjected to post-conviction treat- 
ment.“ 

By celerity we mean the speed with which any process is 
completed. Thus, the celerity of the process of prosecution in 
felony cases can be measured by the time elapsing between the 
preliminary hearing, which is regarded as the first step in prose- 
cution, and conviction or acquittal.^ Similarly, financial econ- 
omy can be used as a criterion of efficiency. There are still other 
criteria, especially in the case of the post-conviction processes. 


tice and of its processes only vaguely in terms of more or less, and we can never 
sure that our appraisal is accurate. 

^We shall later criticize this conception of certainty as a criterion of efficiency m 
ninistration. 

w what degree of celerity is 
1 of efficiency Perhaps we 
iteria of efficiency, since it is 

ly with certainty and celerity, 

but with severity and uniformity By severity is meant pam. criminals should be 
treated solely by punitive methods By uniformity is meant that all persons who vio- 
late the same prohibition of the criminal law should be treated alike But we can 
measure severity and uniformity only in terms of certamty We can measure seventy 
only by some ratio such as that between ffie number of persons who commit crimes 
and the number of cnminals who are subjected to punitive treatment In the same 
way, uniformity can be measured only by some ratio such as that between the number 
of persons who commit specific crunes and the number of those persons who are 
subjected to a specific mode of treatment 
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such as the security of convicts against escape, the physical and 
mental health of convicts, the value of the products of their labor, 
and so on ” Finally, it should be said that these different criteria 
of efficiency may be inconsistent with one another. We may, for 
example, discover that the greater the celerity of a process, the 
less its certainty, or that the greater its certainty, the less its 
economy.*® 

In the next place, we can distinguish among questions of 
efficiency according as they are asked with respect to a single 
process, or with respect to alternative processes, or with respect 
to the same process at different times and places. The first type 
of question asks how efficient any process or any variety of a 
process of criminal justice is. We almost always know that it is 
efficient to some degree, but we do not know the precise degree 
of its efficiency. We usually know that it is efficient to some 
degree because we usually know that to some extent the purpose 
for which it is being employed is being accomplished. Usually, 
therefore, to ascertain the efficiency of any of the processes of 
criminal justice we need only ascertain the degree to which the 
end of that process is being achieved. 

The second type of question asks about the efficiency of one 
process in relation to the efficiency of some other process directed 
to the same end. We can inquire into the relative efficiency of 
processes which are alternative to one another, or into the relative 
efficiency of varieties of the same process. Alternative processes 
or different varieties of the same process are different means to 
the same end ; hence, their relative efficiency can be measured in 
terms of the degree to which they respectively accomplish this end. 

The third type of question asks about the comparative 
efficiency of the same process or tiie same variety of a process at 
different times or places. Since the process or the variety of the 

*TWe have not attempted an exhaustive enumeration but only a sampling of the 
criteria of administrative efficiency To make an exhaustive enumeration, we would 
have to state m rather precise terms all of the ends, both intermediate and tangential, 
which we endeavor to achieve by enforcing the criminal law. This we would find 
extremely difficult to do, since these ends are in large part confused and vague 

“As we shall see, we do not now know definitely what are the relations among 
the various criteria of efficiency. 
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process is the same, differences in comparative efficiency most 
be due to differences in the situations in which the process is 
employed. 

Knowledge of the efficiency of a single process, or of the rela- 
tive efficiency of alternative processes, or of the comparative 
efficiency of the same process under different circumstances, does 
not tell us why any process is inefficient or why there are differ- 
ences in the degrees of efficiency of different processes. The final 
question in this group, therefore, asks about the causes of in- 
efficiency. Whereas knowledge of their relative efficiency enables 
us to choose the more efficient of available alternative processes, 
we cannot devise more efficient means than any which are avail- 
able, unless we possess knowledge of the factors upon which de- 
grees of efficiency in administration depend. 

In the light of this brief discussion of the theoretical questions 
which can be asked about the administration of the criminal law, 
we can introduce our survey of the researches in criminal justice 
In the first place, we must distinguish between knowledge which 
we possess apart from these researches and knowledge which we 
have obtained as a result of them. Knowledge of the former sort 
is common sense knowledge of the conditions of the efficiency of 
any practical activity. It is not limited to the administration of 
the criminal law. We do not need to await the conclusions of 
research in order to know some of the conditions of efficient prac- 
tice whether in business or in public affairs. This knowledge 
consists of common sense geneializations which answer etiological 
questions, that is, questions regarding the adaptation of means 
to ends. Thus, we know that the efficiency of any practical under- 
taking is, in part, a function of the character of the human beings 
who conduct it, their skill and intelligence; we know that the 
efficiency of practical enterprises will vary with different types 
of institutional organization; we know that inadequate physical 
facilities will impair the efficiency of administrative procedures. 

We also know that the efficiency of practical undertakings is 
conditioned in part upon factors in the environments in which 
they are conducted, although we may not know precisdy what 
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those factors are or the precise way in which they influence the 
institutions by which practical affairs are transacted. We know, 
finally, that if we endeavor to achieve inconsistent ends by a 
single means, its efficiency wiU be less than if it were contrived 
with a single end in view. We can thus account for some of the 
inefficiency of criminal justice in terms of the many inconsistent 
ends which we attempt to attain by the administration of the 
criminal law, in terms of the nature of the processes by which we 
tiy to achieve them, in terms of the characteristics of the institu- 
tions by which these processes are executed, and in terms of such 
factors in the social background as popular attitudes toward the 
enforcement of the criminal law and the pressure exerted by 
political and criminal organizations upon the pei*sonnel of crim- 
inal justice. 

This common sense knowledge of the etiology of administra- 
tive efficiency is, of course, incomplete both in its range and in 
its detail. Research needs to be done to supplement it and to 
increase our knowledge of the conditions of administrative 
efficiency. Especially do we need knowledge of the factors which 
condition the efficiency of the more complicated processes of 
criminal justice, both those factors which are intrinsic in, and 
those which are extrinsic to, the administrative system We need 
to know more precisely and completely both those characteristics 
of a process and of the institutions by which it is executed and 
those factors in the environment in which the system functions, 
which condition the efficiency of the more complex processes of 
criminal justice, and the relationship of the factors of each type 
infer »e and to factors of other types. It is nevertheless important 
to observe that the common sense knowledge which we now 
possess of the factors upon which administrative efficiency de- 
pends, enables us to interpret knowledge which is descriptive of 
the processes and institutions of criminal justice and of the con- 
ditions under which the criminal law is enforced, and thus to form 
common sense conclusions regarding the causes of the inefficiency 
of the administration of the criminal law.*® 
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In the second place, we must point out that knowledge 
achieved by research in this field, in contrast to common sense 
knowledge, does not answer any of the questions about the 
efficiency of criminal justice. 

The knowledge which has been obtained by research is of three 
kinds : first, knowledge of the contents of the administrative code ; 
second, non-quantitative descriptive knowledge which answers 
questions about the characteristics of the processes and institu- 
tions of criminal justice; and, third, quantitative descriptive 
knowledge. This body of knowledge answers questions of such 
types as the following : 

1. What are the provisions of the administrative code and 
how have they been judicially interpreted and construed? 

2. How were police departments, prosecutors’ offices, the 
courts and other institutions of criminal justice organized 
and administered at specific times and in specific places? 

3. What were the ages, the educational background, the 
experience, the intelligence and like characteristics of the 
particular officials who at a given time and place constituted 
the personnel of specific institutions of criminal justice? 

4. What was the material equipment with which a specific 
institution was provided at a given time and place, and what 
were its characteristics? 

6. In what manner were specific institutions discharging 
their functions and in what manner were individual officials 
performing their duties at given times and places? 

6. Questions as to ratios such as (a) the ratio between 
the number of crimes or of specific crimes known to, and the 
number of all arrests or of arrests for specific crimes made by, 
the police of a given jurisdiction in a given period; (b) the 
ratio between the number of arrests and the number of con- 
victions in a given jurisdiction in a given period; (c) the 


criminals and their environments and thus to form opinions regarding the causes of 
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ratio between arrests for fdonies and commitments by the 
magistrates in a given jurisdiction in a given period; (d) the 
ratio between the number of arrets or the number of commit- 
ments and the number of indictments in a given jurisdiction 
in a given period; and (e) the ratio between the number of 
cases tried by the court with a jury in a given jurisdiction in 
a given period and the number of convictions obtained in tliose 
cases. 

7. How many persons were arrested for felonies in a given 
jurisdiction in a given period; hoAV many or what proportion 
of those cases were disposed of or eliminated by the release 
by the police of the persons arrested, how many or what pro- 
portion of them were disposed of or eliminated in the pre- 
liminary hearing and in each of the succeeding stages of their 
prosecution, and in what manner? 

8. Questions as to ratios of the kinds mentioned in the two 
preceding questions, but asked with respect to different classes 
of cases, such as cases classified according to the sex or other 
characteristics of the accused persons or of the counsel by 
whom they were represented, or according to the kinds of 
crimes with which they were charged, or according to the 
geographic distribution of the cases. 

9. Questions as to such ratios, but asked with respect to 
cases classified according to the nature of the trial or other 
process which was employed in their prosecution. 

10. Questions as to the celerity with which specific pro- 
cesses were executed in given jurisdictions in given periods. 

11. Questions as to the relative celerity with which 
alternative processes or varieties of the same process were 
executed at given times in given jurisdictions. 

12. Questions as to the financial cost of executing specific 
processes or of maintaining specific institutions in given 
jurisdictions in given periods. 

13. Questions as to the physical or mental health of spe- 
cific convicts in specific prisons in given jurisdictions in given 
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periods, or as to the value of the products of their labor, or as 
to the number of them who escaped, and so on. 

14. Questions as to the opinions of specific officials with 
regard to the efficiency with which specific processes are ex- 
ecuted. 

All of the knowledge resulting from the attempts that have 
been made to answer these and similar types of questions is de- 
scriptive; some of it is quantitative. None of these questions 
formulates an etiological problem and, as we have said, the only 
knowledge that we have of the causes of inefficiency in the admin- 
istration of the criminal law is our common sense knowledge of 
the causes of inefficiency in the conduct of practical affairs. We 
have no such knowledge as the result of researches which have 
sought to ascertain the causes of the inefficiency of criminal 
justice. 

Knowledge of the content of the administrative code is not 
empirical knowledge and it is not obtained by empirical investi- 
gations. It is knowledge of the provisions of the administrative 
code as they have been judicially construed, and it is obtained 
by a study of statutes and judicial opinions. Such studies are 
conducted by the traditional techniques of the lawyer and they 
do not differ from studies of other bodies of law.®® We shall say 
no more about them except that, in view of the importance of 
knowledge of the content of the administrative code both to one 
who would understand the nature of the processes and institutions 
of criminal justice as they actually exist and to one who would 
alter them in an effort to increase the efficiency of criminal jus- 
tice, further study of the administrative code should be pursued. 
Few, if any, studies of the code as a whole and of the relations 
of its various parts and provisions to one another have been 
completed. We do not hesitate to say that measured by the stand- 
ards of scholarship established by foreign jurists in their studies 

WFor examples of such studies see Willoughby, Principles of judicial administra 
tion, Washm^on* The Brookings Institution, 1929, and the Commentaries to th 
Code of Cr iminal Proc^ure prepared by The American Law Institute. 
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of foreign administrative codes, studies of American administra- 
tive codes have been inadequate. 

The methods which have been employed in empirical investi- 
gations in criminal justice have been the method of direct observa- 
tion, the case history method, the census method, the administra- 
tive experiment, and the questionnaire. We shall describe them 
briefly. 

A. The Method of Direct Observation. 

This is the method by which research which results in non- 
quantitative descriptive knowledge of the processes and institu- 
tions of criminal justice is usually accomplished. The results 
of the investigator’s observations are reported in the form of nar- 
ratives and characterizations. These describe either the charac- 
teristics of the structure, the personnel or the material equipment 
of the institutions of criminal justice, or the manner in which 
these institutions are discharging their functions and the ways 
in which officials are exercising their powers and discretion and 
performing their duties, or some aspect of the social milieu. In 
the absence of an adequate analysis of the essential elements of 
a social institution and of the environment in which it functions, 
investigators observe and describe whatever their common sense 
tells them is important The investigators usually interpret, also 
in terms of common sense, the descriptive knowledge which they 
obtain, and draw conclusions regarding the efficiency of the pro- 
cesses or the institutions or the officials whom they have observed. 

As Moley says, this method is to some degree the method of 
the artist.®^ As he also says, the validity of the data obtained by 
observations of this character depends upon the competence, the 
experience and the integrity of the observers.®® The chief value 
of this method is its capacity for comprehensive description. 
However, the descriptive reports cannot be compiled because of a 
lack of precise definition of what is observed. 

■^Report to Columbia Criminological Survey, Manuscript, 1930, p 234. 

-Op. eti., p. 236. 
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B. The Case History Method. 

Very few studies have employed this method. It has been 
used to obtain data with regard to those characteristics of officials 
which the investigator believes to be relevant to the question of 
their competence to perform their official duties. At least one 
investigator has employed this method, not in a study of officials 
but in a study of offenders for the purpose of determining in 
wliat manner the process of bail should be executed.®* 

C. The Census Method. 

There are two varieties of this method, tlie tabulative or enum- 
erative method and the construction of what are known as mortal- 
ity tables or statistics.®* In both forms it results in quantitative, 
as opposed to non-quantitative, descriptive knowledge. The re- 
ports of such research are usually embodied in tables of one sort 
or another, and not in narratives or characterizations. Usually 
research by either form of the census method is concerned with 
tlie processes or varieties of the processes of criminal justice 
rather than with its institutions. The data of such research are 
found in official records of one sort or another, but most fre- 
quently in the records of police departments, of the courts and 
of penal and correctional institutions. 

Of the two forms which the census method takes, the method 
of enumeration and tabulation is the more simple.®® The in- 
vestigator is interested in one or more of the phenomena of 
criminal justice, such as the volume or geographic distribution 
of crime or of specific crimes, the number of arrests or prose- 
cutions for all crimes or for specific crimes, the number of con- 
victions or acquittals for all crimes or for specific crimes, the 
number of cases coming before different courts and their char- 


“Beeley, The bail system in Chicago Chicago: The University of Chicago 
Press, 192? 

B^This use of the word statistics must be distmguished from our earlier use of the 
word in the discussion of crimmological research, to denote the application of spec^ 
techmques of calculation and mference to data. Here the word is synonymous with 
tabulation. Perhaps a more accurate name for the tables would be ‘tables of 
eliminations’. 

^As Moley says, it is merely a tabulation of quantities. Op. ctt., p. 234. 
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acter, the age, sex, nationality and like characteristics of convicts, 
and so on. He goes to police, judicial, penal or other official 
records and counts the number of instances which he finds re- 
corded of each of the phenomena which he is investigating and 
tabulates the totals. It is by this method that officials, such as 
chiefs of police, prosecutors, attorneys general and judicial 
councils prepare their annual reports, and these reports, which 
must be regarded ns secondary sources, are often the source of 
the data used in research conducted by the method of enumera- 
tion and tabulation. 

Tlie construction of a mortality table is a more complex form 
of tlie census method. Moley has described it as the method “of 
taking a large number of cases and develoinng statistical compila- 
tions of them and the drawing of conclusions therefrom.”®® “The 
process”, he says, “is very simple from the standpoint of statistics. 
It consists in preparing a schedule card vkdth provision for ap- 
propriate and significant data concerning an individual case. 
Some process of sampling®^ is adopted and the court records are 
searched for the facts concerning the progress of each individual 
case. These facts are merely procedural ones, such as the date 
of arrest, the charge, the date of the preliminary hearing, the 
result, etc. No attention is paid to the material facts of the case, 
and very little record is made of the essential personal facts con- 
cerning the accused except, perhaps, sex, color and age.”*® 

The construction of a mortality table differs from the method 
of enumeration and tabulation in only three respects In the 
first place, a mortality table is not merely a tabulation of the 
data to be found in official reports or records. Recognizing the 
doubtful accuracy and reliability of such records, some investi- 

^Op at. p. 237. 

^ ®^In his report, pp 239-246, Moley describes m some detail the methods of sam- 
pling which have hem employed and criticizes them He says “In other words they 
(the surv^s) have been compelled to sample their material and the sampling has 
varied from place to place. No very serious questions have arisen m this connection 
but a review of these studies leaves one with the feeling that comparisons and corre- 
lations are fairly unsatisfactory except among parts of the various studies. For 
example. New York may be compared with Chicago but it is dangerous to compare 
the State of Illinois with the State of New York on the basis of the information which 
we have.” 

*8(3^. at., pp. 238 seq. 
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gators have been unwilling to rely upon them, and have gone 
for their data to original sources, such as the flies of the courts, 
upon which these records are based. In the next place, a mor- 
tality table purports to be a history of speciflc cases and not 
merely a tabulation of the number of arrests or convictions or 
acquittals or similar results of administrative processes.®® The 
more comprehensive mortality tables record either all the arrests 
or all the arrests for felonies or for misdemeanors in a given 
jurisdiction in a given period, or some sampling of them, and 
follow these very cases through the administrative processes. 
The construction of a mortality table is thus an attempt to study 
and describe the enforcement of the criminal law at a given time 
and place as a series of integrated processes. 

In the third place, mortality tables constitute a detailed de- 
scription of the subsidiary processes which enter into the process 
of prosecution. They do not merely tabulate such major pro- 
cedural events as arrests, convictions and acquittals; they show 
in detail the various processes by which the cases whose pro- 
cedural history they record, were disposed of, and the number 
of cases disposed of by each process The mortality tables enum- 
erate, for example, the various steps in the process of prosecution, 
namely, the preliminary hearing, the accusation by indictment 
or information,'*'’ the trial, and the appeal ; and they record the 
number of cases disposed of in each stage of prosecution and the 
various subsidiary processes by which they were disposed of. 

The flrst mortality table was that constructed in the course 
of a survey by the Cleveland Foundation of the administration of 
the criminal law in Cleveland,*^ which was the first of a number 
of surveys which have been made of criminal justice in various 


89Bettnian has descnbed the purpose of a mortality table as follows “The pur- 
pose IS to set up the statistics m such a way as to give a picture of the number and 
percentages of cases which fall away or die, so to speak, at the various stages of the 
prosecution and trials, and tliereby throw some light upon the relative responsibility 
of the various organs of the administration for the dispositions of cases as actually 
made ” See National Commission, Report on prosecution, p, 53. 

<0The rubric actually used in the tables is Grand Jury 

*iThe Qeveland Foundation Cnmmal justice m Cleveland, 1922. (Hereinafter 
referred to as Qeveland Crime Surv^ ) 
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American states and cities.*® The mortality table has thus become 
largely identified with the crime survey.** The crime surveys con- 
stitute the first attempts to study and describe the administration 
of the criminal law as a whole, that is, as a series of integrated 
processes conducted by a number of related institutions, and it 
is in this that their importance chiefiy lies.** The investigators 
who have conducted the more comprehensive crime surveys have 
employed not only the census method, but also the method of 
direct observation, the case history method, the questionnaire 
method, and even the method of the administrative experiment.*® 
The reports of the crime surveys contain a great deal of informa- 
tion regarding the administration of the criminal law and the 
institutions of criminal justice in the various states and cities in 
which they have been conducted. All of it is descriptive; some 
of it is quantitative and some of it is non-quantitative. The quan- 
titative is to a considerable extent mingled with the non-quanti- 

<*For a history of the crime surveys and a more com 
and methods, see Moley, Our criminal courts New '' 

1930, Ch XI See also National Commission, Report o , ... ... 

ciation for Cnminal Justice, The Missouri crime survey, 1926 , Illinois Association for 
Criminal Justice, The Illinois crime survey, 1929, Institute of Law of Johns Hopkins 
Umversity, Bull No. 3, Stuify of the judiaal system of Maryland Baltimore The 
Jdins Hopkins Press, 1931 ; Georgia State Department of Public Welfare, Crime and 
the Georgia courts. J. Cnm Law and Crimmol , 1925, 16, 169-218 , Fuller, Criminal 
jusUce in Virginia. New York • The Century Co , 1931 These are the reports of the 
principal crime surveys, all of which were conducted by pnvate agencies. Various 
offidal and unofficial crime commissions have conduct^ similar studies See, for 
example. Reports of the New York State Crime Commission for 1927, 1928 and 1929 , 
Report of the Penn^lvania Crime Ccnnmission to the General Assembly, 1929 , Nmth 
Aimual Report of the Baltimore Criminal Justice Commission, 1931 , Report of the 
Crime Commission of Michigan, 1930 

♦•However, mdmdual investirators have constructed mortality statistics See, for 
eirample, Kitchelt and Farrow, Report on a mmor survw of the administration of 
criminal justice m Hartford, New Haven and Bridgeport, Connecticut J Cnm Law 
and Cnmmol , 1926, 17, 375-457 , Wood, A study of arrests m Detroit, 1913 to 1919 
J. Cnm Law and Crimmol , 1930, 21, 168-200 , Heinzen and Rypins, Crime in San 
Francisco. J. Cnm. Law and Crimmol, 1927, 18, 75-91 

♦♦Pnor to the surveys no attempt had been made to study the administration of 
the cnminal law anywhere as a whole Indeed, prior to that time the only intensive 
studies of any of the institutions of criminal justice and of their functioning were 
those made of police departments by the Bureau of Mimicipal Research, now the 
Institute of Public Admmistration That does not mean, of course, that these msti- 
tutions had not previously been observed and described, but only that such studies 
were casual and isolated and rarely made by tramed observers 

«Our separate enumeration and description of these methods must not be taken 
to mean that two or more of them are not often employed m the same mvestigation 
As in the case of the methods by which research m criminology is conducted, em- 
pirical studies m criminal justice are often conducted by two or more methods. 
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tative. Together they are offered as a description of criminal 
justice in a given jurisdiction. It is important, therefore, to 
recognize that the quantitative information gathered by the crime 
surveys must be considered with or against the background of 
the non-quantitative information, if it is to be understood and 
interpreted. 

D. The Method of the Administrative Experiment. 

This method has been rarely employed. It requires the co- 
operation of administrative officials. It consists in varying with 
their consent some institution or process of criminal justice and 
of attempting to study the effects of the change. Perhaps the 
best example of an experiment of this kind is that which was con- 
ducted by the Chicago Crime Commission with the cooperation 
of the State’s Attorney in Chicago. The Commission, which had 
been studying the bail process and which had become convinced 
that it was being inefficiently executed, was permitted to install 
a bail bond bureau in the State’s Attorney’s office and to observe 
its operation. The difficulty with such attempts at experimenta- 
tion is that of constructing a restricted field of variables. In 
order to study the efficiency of alternative processes or of different 
varieties of the same process, all relevant factors must be held 
constant other than those which are being investigated. For ex- 
ample, no conclusion can be drawn regarding the relative effici- 
ency of two varieties of the bail process, unless we know that the 
institutions by which they are being executed and the relevant 
factors in tlie environmental background of the institutions are 
the same 

E. The Questionnaire Method. 

This method is employed for two purposes: either to obtain 
non-quantitative or quantitative data of the same sorts as those 
which are obtained by the method of direct observation and the 
census method, or to obtain the opinions of officials or other 
persons who have had the opportunity to observe the functioning 
of the institutions and the execution of the processes of criminal 
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justice, regarding the relative efficiency of alternative processes 
or different varieties of the same process, or regarding the com- 
parative efficiency with which the same process or the same 
variety of a process is executed at different times or places.^® 
The questionnaire is often used in a single study for both pur- 
poses.^^ 

The criteria by which we shall evaluate the findings of re- 
searcli in criminal justice are the same as those by which we 
evaluated the findings of research in criminology, that is, their 
validity and their significance. The validity of the findings of 
research depends upon their accuracy and their reliability. Their 
significance is determined by the conclusions which can be drawn 
from them, that is, by the questions which the findings enable us 
to answer. If the empirical studies in criminal justice answer 
the questions by which they were directed, a further estimate of 
their significance can be made in terms of the significance of 
those questions. In the next chapter we shall consider the prac- 
tical importance, as opposed to the theoretical significance, of tlie 
knowledge which has been obtained by research in criminal jus- 
tice As w’e shall see, it may possess a practical utility which 
is greater than its theoretical significance. 

^^The questionnaire is a wasteful method of mvcstigation Usually a compara- 
tively small proportion of the questionnaires are answered In order to msure that 
they will be answered by any considerable proportion of the persons to whom they 
are sent, the questions must be formulated in such terms as to permit of very simple 
answers such as "yes” and “no” The difficulty here is that problems are over- 
simplified and the answers are not mven with the necessary qualifications More- 
over, such answers as “yes”, “no" and “doubtful” do not always mean the same thing 
For example, in response to different questions “no” may mdicate a decidedly nega- 
tive reaction or it may mdicate inattention or indifference to the question Moreover, 
answers may be lacking in significance because of failure to follow instructions regard- 
ing the manner m which the questions are to be answered, or for like reasons Con- 
siderations such as these probably explam the wide divergencies among answers to 
questions propounded to officials m die same ;unsdiction with respect to the phe- 
nomena of criminal justice m that jurisdiction Too much value cannot be atta^ed 
to opmions obtained by the questionnaire. The belief of some investigators is that 
the questionnaire is an excellent method of obtaining detached and expert opinions 
regarding the efficiency with which the processes of criminal justice are executed. 
The qualifications of the persons to whom the questionnaire is sent to express such 
opinions are rarely mdicated except to state fliat they are officials of one sort or 
another. It may be that the opinion of one well tramed observer would be more 
valuable than those of many untrained and prejudiced observers 

^^Sce, for example, Morse, A survey of the grand jury system (1931) 10 Ore L. 
Rev. 101, 217, 29S. 
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In the following section we shall survey typical empirical 
studies of the administration of the criminal law, grouping them 
by the types of questions which their findings will answer. It 
must he understood that the researches which we shall summarize 
constitute only a small part of all the researches which have been 
completed in this field. Our purpose is merely to give an exemp- 
lary sampling of them in order to indicate the character of em- 
pirical work in criminal justice and of the knowledge which it 
has yielded. 

Section 2. A Survey of Empirical Studies of the Administration of 
the Criminal Law. 

I. How WERE POLICE UEPABTMENT8, THE OFFICES OF THE SHERIFF, 
THE CORONER AND THE PROSECUTOR, TUB COURTS, PAROLE AND PRO- 
BATION DEPARTMENTS, PENAL AND CORRECTIONAL INSTITUTIONS, AND 
THE OTHER INSTITUTIONS OP CRIMINAL JUSTICE ORGANIZED AND 
ADMINISTERED AT SPECIFIC TIMES AND PLACES.^® 

II. WlIAT WERE THE AGES, THE EDUCATIONAL BACKGROUND, THE 
EXPERIENCE, THE INTELLIGENCE, THE POLITICAL CONNECTIONS AND 
AFFILIATIONS, AND SIMILIAR CHARACTERISTICS OF THE PARTICULAR 
OFFICIALS, SUCH AS POLICEMEN, SHERIFFS, CORONERS, PROSECUTING 
ATTORNEYS, JUDGES^ PROBATION AND PAROLE OFFICERS, PRISON 
GUARDS AND WARDENS, WHO AT A GIVEN TIME AND PLACE CON- 
STITUTED THE PERSONNEL OF THE INSTITUTIONS OP CRIMINAL 
JUSTICE. 

III. What was the material equipment with which a spe- 
cific INSTITUTION was PROVIDED AT A GIVEN TIME AND PLACE, AND 
WHAT WERE ITS CHARACTERISTICS. 

IV. In WHAT MANNER WERE SPECIFIC INSTITUTIONS DISCHARGING 
THEIR FUNCTIONS AND IN WHAT MANNER WERE INDIVIDUAL OFFI- 
CIALS PERFORMING THEIR DUTIES AT GIVEN TIMES AND PLACES. 

*8By ‘administered’ m this connection we mean the mtemal administration or 
management of the institution. 
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The answers to questions snch as these consist chiefly of non- 
qnantitatiye descriptive knowledge obtained by the method of 
direct observation. It is almost as voluminous as the non-quan- 
titative descriptive knowledge which we have about criminals, 
their characteristics and environments. It forms a vast body of 
literature.** We cannot summarize this knowledge within the 
limits of this book, and it is unnecessary to do so. For our pur- 
poses it is sufficient to indicate its general character, of which 
the types of questions which it will answer are some indication. 
In addition to stating these questions, it will be enough briefly 
to describe a few of the studies which have been conducted by the 
method of direct observation.®® 

(a) Bruce Smith, assisted by a staff, made a study of the 
Chicago Police Department.®^ He first describes the structure 
of the department. At the time of the investigation it had a 
strength somewhat in excess of 6,500 men. There were no less 
than 19 separate offices, bureaus and divisions or sections owing 
direct administrative responsibility to the police commissioner, 
whose office was more than a mile away from police headquarters 
in which most of these units were located. Intimately related 

<»The reader who is interested in knowing how vast it is, can refer to Knhlnian, 
A guide to material on crime and criminal justice New York The H W. Wilson 
Co., 1929. This contains a bibliography of material relating to the admmistration of 
the criminal law which is by no means complete, but which has hundreds of titles. 
Sm, in particular. Sections One, Three, Five, Six and Seven The reader can also 
refer to the bibliography on Prosecution ccmtained in the Report on prosecution of 
the National Commission, and to the bibliography of the material relatmg to the cost 
of crime cmitained in the Report on the cost of crime of the same Commission 

®®The reader who wishes a more detailed acquaintance with this knowledge can 
refer to the reports of the various crime surveys (See p 268, fn. 42, supra), to the 
reports of the National Commission on Prosecution, on Police, and on Penal msti- 
tntions, probation and parol^ and to Fosdick, American police systems. New York • 
The Coitury Co., 1S20; Fosdick, European police systems New York The 
Coitury Co., 1915; Selim (editor). The police and the crime problem. Annals 
Am. Acad. Pol. and Soc. Science, Nov., 19», Moley, Politics and crimmal prosecu- 
tion. New York: Mmton, Balch and Co, 15^, Moley, Our cnminal courts New 
York: Minton, Balch and Co, 1930, Fishman, Crucibles of crime. New York* 
Cosmopolis Press, 1923; Sutherland and Selim (editors). Prisons of tomorrow 
Annals Am. Acad Pol. and Soc. Science, Sept, 1931, Lawes, Twenty thousand 
years m Sing Smg New York Ray Long and Richard R Smith, 1932; Division 
of Medical Education of the Rockefeller FoundaUon, Institutes of legal medicine. 
New Yoric, 1928. 
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functions were distributed among a number of these units, pre- 
venting systematic planning and economical use of man-power. 
The police commissioner’s day was largely devoted to conferences 
with political visitors, with the result that there was little time 
left for the business of the Department. He was appointed by 
the mayor, with the advice and consent of the city council. The 
Department was seriously divided by internal jealousies and 
conflicts, which made it difficult to find a police officer possessing 
the requisite impartiality to command ; and yet the commissioner 
was usually chosen from the rank and file of the Department. 
In 70 years the Department had had 31 administrators. Twenty- 
four of them served for only one or two years. The commissioner 
was unable to exercise final authority in his control over his 
subordinates. 

In similar detail, the manner in which the personnel of the 
Department was managed, the manner in which the uniformed 
patrol was employed and criminal investigations were conducted, 
the crime prevention acti>itie8, the records of the Department, 
the management of its property and equipment, and its scales 
of compensation and provisions for the welfare of the members 
of the force, are all described and criticized. 

It was discovered that the Civil Service Commission had failed 
to exact high standards for appointment and promotion and to 
support the police commissioner in disciplinary cases. At the 
time of the investigation one of the commissioners was under 
indictment for selling promotions in the Department. The Com- 
mission was found to be quite as vulnerable as the police com- 
missioner to political and other selfish influences. Analysis of 
the previous occupations of candidates for the force showed that 
chauffeurs, street car conductors and motormen and railroad 
laborers comprised about half of the total. Applicants were 
rarely rejected as a result of an investigation of their character. 
A review of the various tests applied by the Civil Service Com- 
mission in grading candidiates for promotion disclosed that they 
consisted of a series of efficiency ratings which had lapsed, a 
written examination of police duties which did not test efficiency. 
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a seniority rule which favored senility, and an arbitrary pref- 
erence for veterans which carried heavy weight. The training 
school for recruits expended little or no effort to secure an intelli- 
gent understanding of the subject under discussion. 

Of the total personnel of the Department there were but 750 
patrolmen available for uniformed foot patrol duty on an average 
24-hour day. The city was divided into 41 police districts, each 
under the command of a police captain who was easily acces- 
sible to local political leaders and over whom the commissioner 
exercised very little control. The patrol-wagon service suffered 
from neglect both as to equipment and as to organization. 

At the time of the survey the detective division was made 
up of nearly a thousand individuals, many of whom owed their 
assignments to political influence. Systematic instruction for 
the detectives was conspicuously lacking. 

While the Department had a good system of records, they 
were not well kept. An amazing percentage of offenses known 
to have been committed and to have been reported to the police 
were found to have been suppressed, and reported to the criminal 
records bureau only when the offenders had been apprehended 
and the offenses cleared up. The investigators reached the con- 
clusion that the captains adopted that policy in order to keep 
the record of crime in their district as low as possible. 

(b) Moley observed the Chicago Municipal Court during the 
course of the Chicago crime survey and his observations are set 
forth in the survey report.®^ The court-rooms were found to be 
small, badly ventilated, crowded and noisy. The cases were 
heard amid great confusion. The accused were not separated 
from the spectators, and political fixers and professional bonds- 
men were conspicuous in the court-room. The judge was acces- 
sible to anyone who wished to speak to him during the course 
of the proceedings. The prosecuting attorney assigned to the 
court to represent the State was unfamiliar with the cases, which 
he presented in a very perfunctory way. Indeed, the questioning 

®®The Illinois cnme survey, pp. 393-419. 
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of witnesses was usually conducted by the police rather than hy 
the prosecutor. 

Moley’s study is only one of a number of such studies exe- 
cuted by the Chicago crime survey. The report of the survey 
describes in great detail such matters as the organization and 
administration of the prosecutors’ offices throughout the State, 
rural police practices, the organization, administration and func- 
tioning of the Chicago Police Department, the coroner’s office, 
and the probation and parole systems. 

Similar descriptive knowledge obtained by direct observation 
is to be found in the reports of the other crime surveys. 

(c) Schultz and Morgan conducted a study of the offices 
of coroner and medical examiner for the National Research 
Council.®® They selected a number of the larger cities, placed 
the study of the coroner's office in each city in charge of a local 
medical and a local legal investigator, and gave the local investi- 
gators outlines of the information which they desired. Their re- 
port first describes the history of the coroner’s office and the 
duties of the coroner, medical and judicial, and summarizes prior 
surveys of the coroner system in New York, Cleveland, and Mis- 
souri. They then recapitulate the reports of their local investi- 
gators on the coroner’s office in New Orleans, San Francisco, 
and Chicago. They compare the findings of these studies with 
those of studies of the office of the medical examiner in Boston 
and New York City.®^ 

Their report describes the organization, the personnel and 
the physical facilities of the jjarticular coroners’ and medical 
examiners’ offices which were studied. Thus, in Chicago it w'as 
observed that the office of coroner was elective, that it was 
sought after by those with political aspirations because it per- 
mitted the building up of a personal political following, and 
that there w'ere no professional requirements for the office. 


osBulletin of the National Research Council No 64 The coroner and the 
medical examiner Washington The National Research Council of the National 
Academy of Sciences, 1928 

8<Not the least mterestmg feature of this study is its attempt to cconpare mstitu- 
tions by direct observation. 
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Neither the coroner in office at the time of the investigation nor 
his predecessors had had medical or legal training. 

In 1919 there were attached to the coroner’s office five path- 
ologists and a competent chemist. A well equipped morgue was 
available for a portion of the coroner’s necropsies. At the time 
of the investigation it was discovered that the men selected for 
the medical positions had had no previous training or experience 
in autopsy work. Of the physicians attached to the coroner’s 
office, two were specialists in internal medicine, one in surgery, 
one in gynecology, and one in medico-legal work and toxicology. 
The non-technical staff was of no higher grade of ability. In 
very important cases it was usually possible to secure a fairly 
high grade jury, but in all other instances the jury was picked 
by a policeman, a deputy coroner, or an undertaker from the 
immediate neighborhood in which the inquest was to be held. 
In some instances unemployed men made it a practice to follow 
the deputy coroner from place to place so as to be on hand when 
a jury was picked. 

In 1926, the year in which the office was investigated, no 
complete autopsy was made, that is, none in which the findings 
at the section table were verified by further histological and 
bacteriological examinations. Even in murder cases there was 
a tendency to abbreviate the autopsy. In many cases in which 
organs and tissues were brought to the chemical laboratory for 
examination, they were wrapped up like so much beefsteak or 
in unsealed containers. The chemical examinations were briefly 
and inadequately conducted. No one on the staff was competent 
to make histological examinations. 

The relation between the coroner and undertakers was close. 

The reports of the coroner’s physicians were found to be in- 
adequate, the average report being less than one page in length. 
They were of small value as legal documents and almost worth- 
less as scientific documents. The coroner was apparently averse 
to post-mortem examinations, probably because of political sup- 
port and campaign contributions received by him from under- 
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takers who brought influence to bear upon him at the request of 
relatives to prevent the performance of necropsies. 

The offices of medical examiners in Boston and New York City 
were described in a similar manner, and it was concluded that 
in every respect the medical examiner system is superior to the 
coroner system. 

We shall now survey typical examples of the research in crim- 
inal justice which has resulted in quantitative flndings. 

V. What was the hatio between the number op crimes os op 

SPBOIPIC CRIMES KNOWN TO THE POLICE AND THE NUMBER OP ALL 
ARRESTS OS OP ARRESTS FOB SPECIFIC CRIMES MADE BY THE POLICE 
OF A GIVEN JURISDICTION IN A GIVEN PERIOD. 

VI. What was the ratio between the number of arrests or 

OP THE ARRESTS FOB SPECIFIC CBIMBS AND THE NUMBER OP ALL CON- 
VICTIONS OR OP CONVICTIONS FOR SPECIFIC CRIMES IN A GIVEN JURIS- 
DICTION IN A GIVEN PERIOD. 

VII. What was the ratio between the number of arrests 

FOR FELONIES AND THE NUMBER OP COMMITMENTS BY THE MAGIS- 
TRATES IN A GIVEN JURISDICTION IN A GIVEN PERIOD. 

VIII. What was the ratio between the number of arrests 

FOR FELONIES OR THE NUMBER OP COMMITMENTS BY THE MAGIS- 
TRATES AND THE NUMBER OF INDICTMENTS IN A GIVEN JURISDICTION 
IN A GIVEN PERIOD. 

IX. What was the ratio between the number of cases tried 

AND THE number OF CONVICTIONS IN A GIVEN JURISDICTION IN A 
GIVEN PERIOD. 

These questions are typical of those which are answered by 
the findings of research conducted by the enumerative or tabula- 
tive form of the census method. Studies of this type are exceed- 
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ingly numerons. It will be sufllcient to indicate the general 
character of their findings by referring to a few of them. 

(a) The New York Crime Commission has estimated that 
only 15% of the criminals in the State of New York are appre- 
hended by the police.®® Lashley has estimated that less than 20% 
of the persons who commit crimes in Chicago are arrested by the 
police.®® This estimate was based upon a comparison of the num- 
ber of complaints of robberies and burglaries made to the police 
in a certain period and the number of prosecutions for those 
crimes begun in that period. Only 5% of the cases in which 
complaints were made resulted in the punishment of offenders. 

(b) It was found by the Missouri crime survey that only 
964 warrants of arrest were issued in the case of 13,444 felonies 
known to have been committed in Missouri in a certain period; 
and that only 374 cases resulted in the punishment of the 
criminals.®^ 

(c) It was found in the Missouri crime survey that of those 
committing major crimes in Missouri, such as homicide, burglary, 
robbery and assault, not one out of ten is apprehended and 
punished; that not over 25% of those arrested and prosecuted 
are convicted and adequately punished; and that less than 50% of 
those placed on trial before a jury are convicted and adequately 
punished ®® 

(d) The report of the Chicago police commissioner for 1930 
shows that of 15,304 persons who were prosecuted for crimes 
charged by the police, 6,757 were found guilty of the offense 
charged and 1,106 of a lesser offense.®® 

X. Of the total number of persons, classified by sex, ar- 
rested FOB FELONIES IN A GIVEN JURISDICTION IN A GIVEN PERIOD, 

®*Report of the Crime Commission, 1929, p 125 

B8A V. Lashley, The Illinois crime survey J Crim Law and Criminol , 1930, 20, 
S88-60S 

STMissouri crime survey, p. 543 

BSMissouri crime survQr, p. 349. 

BOChicago Police Deiartment, Annual Report, 1930, p 28. 
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WHAX PEOPOETIONS WBEE CONVICTED AND BY WHAT METHODS WBEB 
THB CASES ELIMINATED IN WHICH CONVICTIONS WEEE NOT OB- 
TAINED. 


Wood made such a study of the arrests in Detroit for the 
period 1913-1919. Of the males 64% were convicted of some 
offenses as the result of pleas of guilty or of trials, and of the 
females, 62.3%.*® 

XI. Op THE TOTAL NUMBER OP CASES ENTERING THE TRIAL STAGE, 
CLASSIFIED AS (A) FELONIES AND MISDEMEANORS, (B) FELONIES, 
(C) LIQUOR CASES AND NON-LIQUOR CASES, WHAT PROPORTION OP 
BACH CLASS RESULTED IN CONVICTIONS, BY WHAT METHODS WERE 
THE REMAINING CASES DISPOSED OP, AND WHAT PROPORTIONS WEBB 
DISPOSED OP BY EACH METHOD. 

Such a study was made by the Virginia crime survey.®^ 

XTI. How MANY PERSONS WEBB ARRESTED FOB FELONIES IN A 
GIVEN JURISDICTION OB JURISDICTIONS IN A GIVEN YEAR; HOW MANY 
OR WHAT PROPORTION OP THESE CASES WERE DISPOSED OP OR ELIMI- 
NATED BY THE RELEASE BY TUB POLICE OP THE PERSONS ARRESTED; 
HOW MANY OB WHAT PROPORTION OP THESE CASES WERE DISPOSED 
OP OH ELIMINATED IN THB PREUMINABY HEARING AND IN EACH OP 
THE SUCCEEDING STAGES OF THEIR PROSECUTION, AND IN WHAT 
MANNER. 

XIII How MANY PERSONS WERE ARRESTED FOR MISDEMEANORS IN 
A GIVEN JURISDICITON OB JURISDICTIONS IN A GIVEN YEtVR OR YEARS; 
HOW MANY AND WHAT PROPORTION OF THESE CASES WERE DISPOSED 
OF OR EIJMINATED BY THB RELEASE BY THE POLICE OF THB PERSONS 
ARRESTED ; AND HOW MANY AND WHAT PROPORTION OP THESE CASES 
WERE DISPOSED OP OB ELIMINATED IN THE COURSE OP THEIR PROSE- 
CUTION, AND IN WHAT MANNER.*® 

Arrests in Detroit J Crim Law and Criminol , 1930, 21, 168-200 
*iCriminal justice in Virginia, pp 75-101, where the results of the study are set 
forth. 

s^The stages in the prosecution of misdemeanors are fewer m number than those 
in the prosecution of felomes; there is, as a rule, no prelunmary hearing of misde- 
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XTV. How MANY AND WHAT PBOPOETION OP THB PBLONY OASES 
WHICH BEACHED THB PBELIMINABY HBABING OB SOME SUBSEQUENT 
STAGE OP PBOSEOUTION WEBB DISPOSED OP OB BLIMINATBD IN THAT 
STAGE AND IN SUBSEQUENT STAGES, AND IN WHAT MANNEB 

These questions are typical of those which are answered by 
mortality tables or statistics. We shall subsequently formulate 
other questions which they answer, but it must be understood that 
our enumeration of the questions, answers to which are to be 
found in mortality statistics, is not exhaustive. It is, as we have 
said, enough for our purposes to indicate the kind of knowledge 
which the mortality tables have given us. 

In Appendix I we have set forth a few of the more com- 
prehensive mortality tables. By reference to this Appendix it 
will be observed that, as we have said, the mortality table enum- 
erates the major pre-conviction steps or processes, the first of 
which is designated the stage of arrest.®^ The succeeding stages, 
in felony cases, in chronological order are designated as the 
Preliminary Hearing, the Grand Jury, the Trial, and the Appeal.®® 
The procedure in constructing a mortality table is to record the 
number of arrests for felonies®* in a given jurisdiction in a given 
period, and then to ascertain and record what proportion of 
those cases was eliminated in succeeding stages, and by what 
methods.®^ 


meanor charges and the grand jury does not act upon them Consequently it is neces- 
sary to state the questions with respect to misdemeanors apart from those with respect 
to felonies Very few studies have been made of the disposition of arrests for misde- 
meanors ; most of the studies have been of the disposition of felony cases In a few 
instances, investigators have lumped felony and misdemeanor arrests without distin- 
guishmg between them 

*sit IS necessary to ask this question because a number of mvestigations have em- 
ployed as their base, not the number of arrests, but the number of cases which 
readied the preliminary hearing or some subsequent stage of prosecution. 

*<In only one instance, so far as we know, has the survey begun with the number 
of crimes Imown to the police, as opposed to the number of arrests See Baltimore 
Criminal Justice Commission, Ninth Annual Report, 1931, pp 9-16 (mimeographed). 

‘‘‘Only a few of the tables include the stage of the Appeal. 

••That is, if the study is a study of felony cases Usually, as we have pointed out, 
the mortality tables deal exclusively with felony cases 

•TThe number of arrests for each year usually includes the cases pending at the 
end of the precedmg year. It is only if one assumes that the number of pending cases 
bears a fixed relation to the total number of cases for each year and that the dimina- 
tions at the various stages are approximately tiie same from year to year, that these 
tables can be regarded as true mortality tables, that is, as being compandile to the 
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As we have said, the first of the mortality tables was pre- 
pared in the course of the Cleveland crime survey, and although 
in subsequent surveys the technique of compiling mortality 
tables has been developed, the Cleveland table may nevertheless 
be taken as typical. By reference to Column I of Appendix I, 
it will be observed that the police of Cleveland made 4,499 arrests 
for the year 1919.®* These arrests are treated as constituting all 
or 100% of the felony cases in Cleveland for that year.*® 

Column 1 shows that 12.71% of the persons arrested were 
discharged by the police, so that only 87.29% of the cases reached 
the preliminary hearing.'^® 10.74% of the persons arrested were 
discharged outright by the magistrates,^^ and 1.27% were dis- 
charged without prosecution.''® 0.53% of the cases were dismissed 
for miscellaneous reasons,'® and in 1.78% of the cases the charges 
were reduced to misdemeanors.''® In other words, 12.71% of 


mortality tables prepared by life insurance actuaries If such tables are prepared over 
a long senes of years for the same jurisdiction and these tables are consolidated, the 
result will be more in the nature of a true mortality table 

®®This assumes that the police record of arrests, from which this figure was ob- 
tamed, was accurate. Moreover, m the Cleveland survey one table was prepared 
dealing with the cases which entered the Municipal Court (the stage of the prelim- 
mary hearing) and another was prepared dealuig with the cases which entered the 
Court of Common Pleas (the stage of trial), and these two tables were combmed. 
This mvolves an assumption that the cases which entered the trial stage were among 
the cases which entered the stage of the preliminary hearing 

®®The table uses the number of arrests as the base for the calculation of all per- 
centages However, m some of the surveys the base was the number of cases entering 
rach stage and the eliminations m each stage were stated m terms of percentages of 
the number of cases entering that stage 

y°The prelimmary hearing is usually held before a magistrate or other inferior 
judicial officer for the purpose of determining whether or not there is reasonable 
ground for believing the accused to be guilty of the crime with which he is charged 
If the magistrate finds that there is, he commits the accused to jail or releases him on 
Mil, pending the action of the grand jury or the filing of an mformation against him 
by the prosecutmg attorney, according to the procedure which obtains m the particular 
jurisdiction. If the magistrate finds that there is not, he disi^rges the accused For 
fuller mformation r^rdmg the purposes of the preliminary hearmg, its history, 
and the conditions under which it is conducted m some courts, see Moley, Our crim- 
inal courts, Chs I, II, and the reports of the various crime survCTs 

''^Presumably because after hearing the evidence they concluded that there was 
not sufficient ground for the prosecution of these cases 

'“Presumably because the aggrieved persons failed to appear and press the diarges 
or l^use of a lack of witnesses by whom the charges could be sustained or lor 
similar reasons the magistrates discharged these persons without hearing any evi- 

®Such as the death or msamty of the accused or the transfer of their cases to 
e other court, e.g the jm ! 

^^Presumably beausc die evidence did not sustain the felony charges. 
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the cases having been eliminated by the police, an additional 
22.81% were eliminated in the stage of the preliminary hearing. 

Only 64.48% of the cases entered the grand jury stage, where 
13.89% of them were eliminated by the grand jury’s failure to 
return indictments.’'® 

The result was that only 50.59% of the total number of cases 
entered the trial stage. There, 10.01% of them were dismissed by 
the prosecutor,'® .3% by the court,” and .31% without prosecu- 
tion.’'® 2.96% of the cases were dismissed because of the death 
of the accused or for other reasons, and in 1.79% the acused failed 
to appear for trial and their bail was forfeited. 4 54% of the 
cases resulted in an acquittal by the jury, so that an additional 
29.91% of the cases were eliminated in the trial stage.''" 

In 19.58% of the cases the accused pleaded guilty to the crime 
with which they were charged, and in 4 28% of the cases, to lesser 
offenses.®" In 5.84% of the cases the accused were convicted by 
the jury of the offenses with which they were charged and in 
1.48%, of lesser offenses.®' Thus, only 31.18% of the total num- 
ber of arrests resulted in convictions either of the offenses with 
which the accused were chai'ged or of lesser offenses.®* 

the grand jury fails to indict it returns what is called a ‘No Bill’, that is. it 
says m effect that there is no bill of indictment, but if the grand jury finds tlut 
there is reasonable ground for believing the accused to be guilty of the crime with 
which he is cliarged, it returns a ‘True Bill’, that is, it says m effect that the bill of 
mdictment is true 

T®In some jurisdictions the prosecutor is required to get the court’s approval of 
the dismissal He has to make a motion to dismiss, setting forth the grounds for 
dismissal Usually it is granted after only very perfimctory consideration by the 
judge who relies heavily upon tlie prosecuting attorney so that, m effect, it is the 
prosecutor who decides whether or not the case should be dismissed And this, of 
course, is true whenever and wherever the prosecutor can dismiss without getting 
the court’s approval 

‘^^Presumably because the judge was of the opmion that the law or the evidence 
was such as not to warrant his simmittmg the case to the jury. 

‘'^Presumably because the aggrieved person failed to press the charges, or because 
witnesses had disappeared, etc. 

'9The very small proportion of the cases eliminated by the j'ury should be noted. 

BOThere is some reason to believe that m many cases a plea of gmlty to a lesser 
offense is the result of negotiations between the prosecuting attorney and the accused 
or his counsel Moley has dubbed this practice justice by compromise See his Poli- 
tics and criminal prosecution, Ch. 'VIII Of course, bargains of this sort are not 
‘ they ^^necessarily against the public interest However, 

ments 

----- -_ — , .. ached the 

®®Other studies have showed both larger and smaller proportions of convictions. 
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XV. How MANY OE WHAT PROPORTION OF THE TOTAL NUMBER OP 
CJONVICTIONS APPEALED FROM IN A GIVEN JURISDICTION IN A GIVEN 
PERIOD RESULTED IN AFFIRMANCES; HOW MANY OR WHAT PROPOR- 
TION RESULTED IN REVERSALS AND ON WHAT GROUNDS WERE THE 
REVERSALS BASED; HOW MANY OB WHAT PROPORTION OP THE CASES 
REVERSED WERE REMANDED FOR A SECOND TRIAL; AND HOW MANY 
OE WHAT PROPORTION OP THE CASE» REMANDED RESULTED IN CON- 
VICTION. 

A number of studies answer one or more of these questions. 
Tims, the Illinois crime survey showed that in the ten year period 
1917-1927 approximately 700 criminal cases were before the 
Supreme Court of that State. Of these, 410 or 59% resulted in 
affirmances and 283 or 41%, in reversals. The Court affirmed 
38% of 33 convictions for operating a confidence game, 42% of 
26 convictions for receiving stolen property, and 79% of 87 con- 
victions for robbery.®® The number of cases of each class reversed 
and the principal grounds of reversals are set forth in the fol- 
lowing table.®* 

The Illinois survey also showed that of 291 cases reversed and 
remanded for a new trial, only 15.8% resulted in convictions. 
222 of the cases were not tried a second time.*® 

Similar studies are those conducted by Vernier and Selig,*® 
and the Missouri crime survey.®'' 

*3The Illinois crime survey, p 116 The same uiformation is given for the other 
categories of crimes involved in these appeals It is difficult to Hinr-nwr u.hnt th» 
significance of such mformation is This seems to be a perfect illustratior 
gathering of insignificant data 

cif , p 117 It IS difficult to discover the significance of such data, or at least 
enough to warrant the time and effort involved m tins kind of study The matter is 
not cleared up by the investigator’s discussion of their significance (See pp 181-189 ) 
Bettman interprets these data as showing “that the affirmances tend^ to increase and 
the reversals to decrease as the gravity of the crime mcreases We find remarkably 
few reversals upon the constitutional privileges or technical points of procedure about 
which most of the published and professional discussions have taken place ” National 
Commission, Report on prosecution, p 149 

^Op ctt , pp 181, 189 This IS attributed in large part to the lapse of t 
die resulting disappearance of witnesses and the ‘coldness’ of the evidence 

®®The reversal of crimmal cases m the Supreme Court of California (1928) 2 
So Cahf L Rev. 21. 

SfMissouri crime survey, p. 222. See also Note (1929) 42 Harv L Rev 566, 
567, fn 3, and Howe, Comment on decision m criminal cases in 1924 (1926) 14 
Ky. L. J. 124. 
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PRINCIPAL GROUNDS FOR REVERSAL OF CASES BY THE 
SUPREME COURT. 1917-1927 



Murder 0 0 23 22 5 1 6 7 0 3 4 

MansUus^ter .... 0 0 13 7 2 0 3 2 0 2 1 


Assault with intent 

to oomnut felony 01 3 20002021 

Crime against diil- 

dren 0 0 1 3 10 110 12 

Rape and incest.. 00 5 61001033 

Burglary 0 1 8 5 4 0 3 3 0 7 1 

Rd*ery 0 1 1 5 1 2 2 S 0 S 0 

Embezzlement ... 00 2 00000 1 3 1 

Larceny 0 0 8 6 3 2 2 3 1 10 2 

Receiving stolen 

property 00 4 41222032 

Confidence game, 

etc. 0 0 4 6 1 4 2 1 0 10 1 

Forgery 0 0 0 3 1 0 0 1 0 0 0 

Perjury 0 0 1 0 0 0 0 0 0 1 1 

Cmtempt of court 40 0 00001007 

Cooqtiracy 0 0 1 1 0 1 0 0 0 1 1 

Wolation of liquor 

laws 0 12 3 4 0 1 0 2 2 7 6 

Miscellaneous .... 73 4 603340 10 4 


Total 11 18 81 80 20 16 24 35 4 68 37 394 

Percent... 2.8 4.6 20 6 20.3 5.1 4.1 6.1 8.8 1.0 17.2 9.4 100. 
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XVI. Of thb total numbbb of oases ob of felony oaseh bintbb- 
ING THE PBELIMINABY HBABINO OB SOME SUBSEQUENT STAGE OF 
PBCffiEOUnON IN A GIVEN JUBISDICTION IN A GIVEN PEBIOD, WHAT 
PBOPOBTTON OF ALL THE CASES, WHAT PBOPOBTION OF THE OASIS IN 
SELECTED dTIBS, AND WHAT PBOPOBTION OF THE CASES IN SELECTED 
BUBAL DISTBICTS, BESUMED IN CONVICTIONS; BY WHAT METHODS 
WEBB THE BEMAINING CASES DISPOSED OF, AND WHAT PBOPOBXIONS 
WEBB DISPOSED OF BY EACH METHOD. 

Typical of such studies are those conducted by the New York 
Grime Commission and by the Virginia crime survey." However, 
the latter is distinguished for the care exercised in sheeting the 
years to be investigated and in sampling the cases for those years. 
In other studies of this character the rural and urban districts 
were differentiated chiefly in terms of the large cities of the state 
and the remainder of the state. Little effort was made to die* 
tinguish among the selected cities or among the selected rural 
counties, or to compare the selected rural counties with the re- 
maining rural counties. Moreover, the years to be investigated 
were selected on the basis of some more or less arbitrary interval, 
such as flve years. In the Virginia survey, however, the judicial 
statistics for the whole State were examined and what were 
regarded as typical years were selected on the basis of that study. 
The State was then divided into six geographical regions. The 
counties of the State were classified into large counties, average 
counties and small counties on the basis of population. An at- 
tempt was then made to choose in each area two large, two average 
and two small counties which had characteristics similar to those 
of the entire State. In order to insure a fair sampling, the popu- 
lation, both white and negro, the per capita cost of education, the 
value of aU farm products per capita, the value of manufactured 
products, the assessed value of all taxable property, and other 
characteristics of the counties which constituted the sampling 
were compared with the other counties in the same area and with 
the entire State. 

88Report of the sub-cointnission on statistics. Albany: The Crime Commission of 
New York State, 1928, pp 68-77, and Criminal justice m Virginia, pp. 76-93, ^idiere 
the results are set forth. 
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XVII. Op the total number op cases bntbbinq the trial stage 

IN A GIVEN JURISDICTION IN A GIVEN YEAR, IN WHAT PROPORTION 
WERE THE ACCUSED REPRESENTED BY “27 POLITICAL LAWYERS” AND 
IN WHAT PROPORTION BY OTHER COUNSEL; WHAT PROPORTION OP 
BACH OP THESE CLASSES RESULTED IN CONVICTIONS; BY WHAT 
METHODS WEBB THE REMAINING CASES OP EACH CLASS DISPOSED OP ; 
AND WHAT PROPORTION OP EACH CLASS WAS DISPOSED OP BY EACH 
METHOD. 

This study was conducted by the Cleveland crime survey.®® 
The investigator made a list of the attorneys who appeared most 
frequently in criminal cases in the year in question and submitted 
this list to a well-known attorney in Cleveland who, on the basis 
of his general information, selected the 27 attorneys in question 
as those who had political associations and connections which 
justified their being classed as political lawyers. 

XVIII. Op THE TOTAL NUMBER OP CASES ENTERING THE TRIAL STAGE 
IN A GIVEN JURISDICTION IN A GIVEN PERIOD, IN WHAT PORPORTION 
WERE THE ACCUSED REPRESENTED BY COUNSEL ASSIGNED BY THE 
COURT AND IN WHAT PROPORTION BY COUNSEL WHOM THEY RE- 
TAINED; WHAT PROPORTION OP EACH OP THESE CLASSES OP CASES 
RESULTED IN CONVICTIONS; BY WHAT METHODS WERE THE REMAIN- 
ING CASES OP BACH CLASS DISPOSED OP; AND WHAT PROPORTION OF 
BACH CLASS WAS DISPOSED OP BY EACH METHOD. 

Typical of such studies is that conducted by the Cleveland 
crime survey.®® 

XIX. Op the total number op cases tried by the court with 

A JURY AND BY THE COURT WITHOUT A JURY IN A GIVEN JURISDIC- 
TION IN A GIVEN YEAR, WHAT PROPORTION OP BACH CLASS RESULTED 
IN CONVICTIONS AND WHAT PROPORTION IN ACQUITTALS. 

Typical of such studies are those made by the Illinois crime 
survey*^ and by the survey of the judicial system of Maryland.®® 

8®Clevcland crime survey, p 244, where the results are ! 

®®Qeveland crune survey, p 311, where the results are 

•^Illinois crime survey, p 43 

B^Study of the judicial system of Maryland, pp. 14-15. 
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Goldberg made a similar study** in which he classified his cases 
also into those in which the accused were represented by counsel 
appointed by the court and those in which they were represented 
by counsel whom they retained. Goldberg found that trial by 
court without a jury results in a slightly larger proportion of 
convictions than trial by the court with a jury; that where the 
accused are represented by counsel appointed by the court the 
proportion of convictions is slightly larger than where they are 
represented by counsel whom they retain ; and that, of the cases 
tried by the court without a jury, a much larger proportion re- 
sults in convictions where the accused are represented by counsel 
assigned by the court than when they are represented by counsel 
whom they retain. Goldberg concluded that assigned counsel 
do not exert as much effort for their clients as retained counsel 
and that the judges penetrate technicalities better than juries. 
He also concluded that it is possible that those defendants who 
do not have enough money to retain counsel are the novices or 
the “group most guilty of the offenses charged”. 

XX. Op the total number op peusons convicted op pelonies 

IN A given year in A GIVEN JURISDICTION (a) BY TRIAL AFTER 
PLEADING NOT GUILTY, (B) BY PLEAS OF GUILTY AFTER HAVING FIRST 
PLEADED NOT GUILTY, (C) BY AN INITIAL PLEA OF GUILTY, AND (d) 
BY A PLEA OF GUILTY TO A LESSER OFFENSE, WHAT PROPORTIONS RE- 
CEIVE PENITENTIARY SENTENCES 

Typical of these studies is that conducted by the Missouri 
crime survey which found that, in selected urban counties, 80 28% 
of the defendants who were convicted after a plea of not guilty 
were sentenced to the penitentiary; that 71.17% of the defendants 
who pleaded guilty after first having pleaded not guilty were sen- 
tenced to the penitentiary; that 41.99% of the defendants who 
initially pleaded guilty were sentenced to the penitentiary; and 
that 34.46% of the defendants who pleaded guilty to a lesser 
offense than that with which they were charged were sentenced to 
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the penitentiary.** Findings of this character are interpreted as 
indicating bargaining between the defendants and the prosecutors 
or courts as the result of which the defendants agree to plead 
guilty and the prosecutors or courts agree that the defendants 
shall receive lighter sentences.®* 

XXI. What phopoetion op the felony and misdemeanor cases 

IN A GIVEN JUBISDICnON IN A GIVEN PERIOD, CLASSIFIED ACCORDING 
TO THE LENGTH OF TIME REQUIRED TO DISPOSE OP THEM, RESULTED 
IN CONVICTIONS, EITHER BY PLEA OF GUILTY OR BY TRIAL. 

Typical of such studies is that conducted by the Virginia 
Crime Survey.®* Some of the findings of this study are embodied 
in the following table : 


Under three months 1,633 2,320 

Percentage, guilt established 55 63 

Three to six months 390 877 

Percentage, guilt established 22 13 

Six to nine months 87 147 

Percentage, guilt established 17 29 

Over nine moaths 187 233 

Percentage, guilt established 11 14 


XXII. Op the TOTAL NUMBER OF PROSECUTIONS INITIATED BY IN- 
DICTMENT AND OP THE TOTAL NUMBER OF PROSECUTIONS INITIATED 
BY INFORMATION IN GIVEN JURISDICTIONS IN GIVEN PERIODS, WHAT 
PROPORTION OF BACH CLASS RESULTED IN THE ESTABLISHMENT OP 
GUH/T. 

Moley has conducted such a study .®^ He sets forth his findings 
in seven tables which we have consolidated into the following 
table :•* 

B^Missouri crime surv^, p. 315. 

BBSee, in this connection, Kitcbelt and Farrow, op cit., p. 414 

•»OP. «<., p. 121. 

B^Moley, 'llie initiation of criminal prosecutions by indictment or mformation 
(1931) 29 kich. L Rev. 403. 

•*Onr percentages are different from Mole/s since we have combined several of 
his tables. Moreover, Moley averaged his percentages for the various jurisdictions 
and we have weighted them m a manner of which the followmg is an example. In 
order to ascertam the proportion of mformations filed in a given jurisdiction in a 
given year which resultra m the establishment of guilt, we have determinol the total 
of these informations and the total of the informations resulting in the establishment 
of guilt; and our percentage is the ratio which the latter bears to the former. 
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PROPORTION OF CASES RESULTING IN “SUCCESSFUL- 
PROSECUTION 



Selected States 
Infer- Indict- 
mation ment 

Non-Hetro- 
pohtan Areas 
Infer- Indict- 

Large Cities 

Infer- Indii^ 

Total Cases 

9,452 

30,307 

3,211 

16,877 

3,559 

12,294 


100% 

100% 

100% 

100% 

100% 

100% 

Plea Guilty 

51.22 

26.98 

56 59 

34.17 

39.90 

1676 

Plea Guilty (lesser offense) 

4.14 

949 

386 

415 

466 

16.82 

Convicted 

11.29 

14.88 

7.94 

14 76 

1872 

14.88M 


XXIII. What phopohtion of the cases presented to the grand 

JURIES IN GIVEN JURISDICTIONS IN A GTV'BN PERIOD, CLASSUTED AS 
LIQUOR CASES AND NON-LIQUOR CASES, THE LIQUOR AND NON-LIQUOR 
CASES BEING IN TURN SUB-CLASSIFIED INTO SPECIFIC CATEGORIES OF 
CRIMES, WERE INITIATED BY THE PROSECUTING ATTORNEYS AND WHAT 
PROPORTION BY THE GRAND JURIES; IN WHAT PROPORTION OF BACH 
CLASS AND SUB-CLASS DID THE GRAND JURIES REirUBN TRUE BILLS AND 


^Moley realizes as well as anyone both the methodoloncal difBcnlties which such 
studies involve and the insignificant character of the findings in which they result. 
For example, with respect to tlie problem of obtaining a fair sampling he said: “In 
the prosecution of similar studies m the future it is hoped that the whole question of 
samplmg may be considered m detail It may be that more pertinent factors should 
be considered than geographical location and density of population — ^the criteria given 
most weight in studies made up to this time A single year selected from a series 
of years may he very unrepresentative In this present article, for example, it was 
found that the figures collected by the New York Crime Commission for 1926 were 
seriously, but for our purposes not fatally, distorted on account of the headlong rush 
of defendants to plead guilty and be sentenced before the Baumes fourth-ofifender law 
became operative on July 1st Frequently a prosecuting office will dispose by nolle 
prosequi or otherwise in a single year of an accumulation of ‘dead’ cases. It is a 
truism, however, that as a sample is broadened the mfluence of these variations be- 
comes less miportant All of this points to the tremendous importance to the cause of 
research m law administration of a real system of judicial statistics, which, of course, 
exists nowhere in the Umted States Such a system established m a state and siq>- 
ported by public authority would provide complete and contmuous informatKm. Until 
this IS done such research as this present article is little more than a primitive foray 
mto the wilderness." (Op ctU, p. 408, fn. 7a), With respect to the significance of 
his findings he said “The statistical method followed in this article doM not yield 
a final d^nitive answer to the questions under consideration. This should be fully 
aclmowledg^ and understood. Vast numbers of pertinent factors can not be subjected 
to statistical analysis. While this study deals for the most part with precise dabs and 
to an extent uses ffie statistical method, it does not aspire to the magic m these days 
identified with the word ‘scientific’. Established and sophisticated saentific disdplmes 
would qmte properly view askance the roi^h and empirical jud^pnents upon which 
certam aspects of our procedure depend. In this as m much of present ^y so(^ 
science many items are tentative and experimental rather than exact We have 
already shown this to be true of our choice of samples.” {Ibid., pp. 410-411.) 
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IN WHAT PBOPOBTION NO BILLS; IN WHAT PBOPOBTION OP THE CASKS 
IN WHICH THE 6BAND JUBIES BBTDBNED TBUB BILLS AND IN WHAT 
PBOPOBTION OF THE CASES IN WHICH THEY BBTUBNED NO BILLS DID 
THE PBOSECUTING ATTOBNBYS DISAGBEB WITH THE ACTION OP THE 
GRAND JUBIES. 

Morse lias attempted to answer these among other ques- 
tions.'““ In order to obtain what he referred to as “objective 
data” Morse prepared and sent a data card to 1,237 prosecuting 
attorneys in 23 states of whom 162 reported to him. The prose- 
cutors were requested to fill out a card for each case considered 
by a grand jury during the fall and winter terms of 1929-30 
The prosecutor was asked to designate on each card whether or 
not he would have initiated a prosecution if he had been operat- 
ing under the information system, the theory being that this would 
provide a basis for comparing what the prosecutor would have 
done under the information system with what the grand jury 
actually did do. 

The prosecutors reported a total of 7,414 cases. Among 
Morse’s findings are the following: 

(1) Of the 7,414 cases, 77.97% were non-liquor cases and 
22.03% were liquor cases; of the non-liquor cases, 57.10% were 
crimes against property and 24.79% crimes against the person; 
of the liquor cases “sale” was the most common charge and 
“possession”, the second most common. 

(2) Of the 7,414 cases, 353 or 4 76% were initiated by grand 
juries; of these 353 cases the grand juries failed to indict in 
20.40% ; of these 353 cases, 6.63% were liquor cases and 4.51% 
non-liquor cases. 

(3) Of the 7,061 cases initiated by the prosecutors, the grand 
juries failed to indict in 16.57%, from which Morse concluded 
that prosecutors are not more likely to initiate investigations of 
cases in which indictments should not be returned than are the 
grand juries. 


looA survQr of the grand jury system (1931) 10 Ore. L. Rev. 101, 217, 29S. 
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(4) In 6,119 of the 7,061 cases intiated by prosecutors, the 
prosecutors recorded what disposition they would have made 
of the cases had they been operating under the information system. 
Of the 6,119 cases, 5,176 resulted in indictment and 943 in no 
indictment. Of the 353 cases initiated by grand juries, in 334 
the prosecutors recorded what disposition they would have made 
of the cases had they been operating under the information sys- 
tem. Of these 334 cases, 267 resulted in indictment and 67 in 
no indictment. Of the cases initiated by the prosecutors which 
did not result in indictments, the prosecutors disagreed with 
the grand juries in about 20 % of the cases, that is, the prose- 
cutors thought that indictments should have been returned. Of 
the 5,176 cases which did result in indictments, the prosecutors 
disagreed with the grand juries in 2.53% of the cases, that is, 
the prosecutors thought that indictments should not have been 
returned. Thus, in only 315 cases or 5.15% of the 6,119 cases 
initiated by prosecutors did the prosecutors disagree with the 
grand jury. 

(5) Of the 67 cases initiated by the grand jury which did not 
result in indictments, the prosecutors disagreed with the grand 
jury in 11 94% of the cases. Of the 267 cases initiated by the 
grand jury which resulted in indictments, the prosecutors dis- 
agreed with the grand jury in 9.36%. 

(6) Of a total of 6,453 cases, the prosecutors disagreed with 
the grand jury with respect to only 348 or 5.39%. 

(7) Of the 7,061 cases initiated by prosecutors, in only 206 
or 2 92% were indictments returned for different offenses from 
those for which the accused were bound over. 

Morse attempted to combine what he calls the “quantitative 
statistical method” with the questionnaire method in the hope that 
the two methods would supplement and check each other. He 
therefore sent questionnaires to 2,694 judges in 48 states and re- 
ceived replies from 545 in 41 states. 30% of these were received 
from information states and 70% came from indictment states. 
The judges were taken from the supreme courts, the trial courts 
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and courts of limited jurisdiction. On the basis of the “objective 
data” and the answers to the questionnaire, Morse reached the 
following, among other conclusions: 

(1) The personnel of committing magistrates and prosecu- 
tors should be improved. Often committing magistrates are not 
learned in the law and many prosecutors are young and inex- 
perienced. 

(2) There appears to be no difference generally between the 
indictment and the information as regards the thoroughness of 
the initial investigation of cases by prosecutors. 

(3) The indictment method causes considerable delay in pros- 
ecution with the resultant weakening of the state’s position. The 
information system is decidedly superior to the indictment method 
from the standpoint of speed. Here there were 313 answers 
expressing this opinion as against 147 expressing the contrary 
opinion. 

(4) As demonstrated by Moley’s material,^“^ the information 
method is more efficient than the indictment method. This is 
shown by the fact that on the basis of the cases studied, there is a 
larger proportion of convictions under the information system 
and more pleas of guilty to the offense charged To this Morse 
adds that his survey showed that a majority of the judges were 
of the opinion that the information system is the more efficient. 
As a matter of fact, 203 judges expressed the opinion that there 
was no difference in the convictions obtained as between informa- 
tion and indictment, while 36 thought that more were obtained 
by the indictment method and 23 that more were obtained by 
the information method. 

(6) Grand juries tend to stamp with approval, and often 
uncritically, the wishes of the prosecuting attorney. At best, the 
grand jury tends to duplicate the work of the committing magis- 
trate and prosecutor. Most of the judges in indictment states 
answering the questionnaire were of the opinion that grand juries 


101 See p. 288, M/>ra. 
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rarely return indictments which are not recommended by the 
prosecutor and rarely refuse indictments recommended by the 
prosecutor. Grand juries in some jurisdictions consider cases too 
hastily while, in others, they devote ample time to the cases. 107 
judges from indictment states and 50 judges from information 
states were of the opinion that the prosecutor so influences the 
grand jury that it usually follows his suggestions without careful 
consideration, but 114 were of the opposite opinion. 73 were of 
the opinion that while the grand jury usually follows the prose- 
cutor’s suggestions, it does so only after careful consideration. 

(6) The grand jury can be an effective instrument for the 
investigation of political fraud and corruption and serves as a 
constant warning to public officials that they cannot escape public 
scrutiny. 

(7) The information system centers upon the prosecutor the 
responsibility for initiating criminal prosecutions. The indict- 
ment method provides him with a scapegoat. 

(8) The cumulative effect of the evidence supports the con- 
clusion that, from the standpoint of efficiency, economy and the 
fixing of the responsibility, the dual method should be preferred 
to the indictment method alone. 

XXIV. What was the financial cost of executing specific 

PEOCr»SSES OK OF MAINTAINING SPECIFIC INSTITUTIONS IN GIVEN 
jurisdictions IN A GIVEN PERIOD. 

(a) Most of the information which we have regarding both 
the direct and the indirect cost of crime to the community is con- 
tained in the Report on The Cost of Crime of the National Com- 
mission.^®’ It deals with the cost of the administration of the 
criminal law by the federal government, the cost of state police 
forces, the cost of state penal and correctional institutions, and 
the cost of the administration of the criminal law in American 

>3As one critic has said, the i 3re appropriate title would have been "The Eco- 
Consequences of Cnme". I "e H F. Taggart, Comment (1931) 30 Mich. L. 
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cities.^®* The Commission’s study is by far the most elaborate that 
has been made of these matters. It found that of the institutions 
of criminal justice, the cost of maintaining the police was the 
greatest, and that of maintaining penal and correctional institu- 
tions was the next greatest. The costs of maintaining these and 
other institutions in various states and cities were compared. 

(b) Aumann investigated the relative cost of the public de- 
fender system and the system of assigned counsel.^* In Cleve- 
land, in 1920, assigned counsel handled 528 cases at a cost to 
the public of f32,600.00. In Los Angeles, in 1917, the public 
defender handled 522 criminal cases and several thousand civil 
cases at a cost of from $20,000.00 to $25,000.00. It was estimated 
that in Columbus the pubUc defender cost $1.78 for each person 
whom he assisted in some way, in 1927, without taking into ac- 
count the cost of maintaining his office. In their study of the 
minor courts in Connecticut, Kitchelt and Farrow“® found that 
the cost per capita of criminal justice for the entire population 
in Hartford was $5.48, in New Haven $6.47, and in Bridgeport 
$6.00. This was compared with a per capita cost of $5.00 in 
Baltimore, a figure which was based upon an estimate of the 
director of the criminal justice association of Baltimore. They 
also found that the cost per case handled in the Police Court was 
$6.33 in Hartford, $6.93 in New Haven, and $8.26 in Bridgeport; 
that the cost per case handled in the court of Common Pleas in 
New Haven was $49.19, and in Bridgeport $90.59 ; that the cost 
per case handled in the Criminal Superior Court was $123.99 in 
Hartford, $190.28 in New Haven, and $212.06 in Bridgeport; 
that the cost of each arrest made by the police was $72.10 in Hart- 
ford, $84.40 in New Haven, and $154.41 in Bridgeport; and that 
the cost of maintaining each prisoner in the county jail was 
$29.04 in Hartford, $46.42 in New Haven, and $89.40 in Bridge- 
port. 

I0»lt also with private expenditures for protection against crime, private 
losses due to criminal at^ and the indirect losses to the commurnty due to the 
existence of crime. 

i<>*The public defender in the Municipal Court of Columbus. J. Cnm. Law and 
CriminoL, 1930, 21, 393-399. 

V»Op. eU.. p. 394. 
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(c) By means of a questionnaire sent to judges from whom 
337 replies were received, Morse assembled certain data relating 
to the amount of grand jurors’ and witnesses’ fees, mileage fe^ 
and the fees of bailifFs and court reporters in proceedings before 
the grand jury.^“® In this way he obtained data for 244 counties 
in states in which the indictment was the only method of accusa- 
tion and for 49 counties in states in some of which the information 
was the only method of accusation and in others of which both 
the indictment and information were employed. He found that 
the average cost per county of the items in question in the 244 
counties was ?1,466.00, and in the 49 counties $809.00. Such items 
as salaries and jail costs were not included. 

XXV. With what celebity were specific processes or spe- 
cific VARIETIES OF THE SAME PROCESS EXECUTED IN GIVEN JURIS- 
DICTIONS IN GIVEN PERIODS. 

The following are representative studies which have attempted 
to answer this question in one or another form : 

(a) What was the time required to dispose of felony cases in 
a given jurisdiction in a given period after they reached the trial 
stage? 

Typical of these studies is that made by the Georgia survey.^” 
The findings of this study are embodied in the following table. 

DISPOSED OF BY FULTON SUPERIOR COURT 


Plead Guilty 

Convicted 

Punished 

Acquitted 

Nol Pressed 

Other Disposition 

Not Punished 


iwop cit.p 341 
lO’TOp. ctt., p 187 
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(b) What was the time interval between bindover or commit- 
ment by the magistrate to the grand jury and action by the grand 
jury in a given number of cases in a given jurisdiction? 

Typical of these studies is that conducted by the Oregon 
crime survey.^®® The findings of this study are embodied in the 
following table. 


TIME INTERVAL FROM BINDOVER TO GRAND JURY DISPOSITIONio» 


Gnnd Jury 

Dupoutian 

No <A 

Cues 

NMun No 

Total^Ranse 

Not true bills 

116 

24 21 

0-194 

True bills 

SOS 

1983 

0-158 

Summary 

621 

20.69 

0-194 


(c) What were the average or median time intervals between 
the various stages in the prosecution of the felony cases which 
came before the supreme court in a given jurisdiction in a given 
period? 

Typical of these studies is that conducted by the Missouri crime 
survey,^^® The investigator examined 1,087 cases which came 
before the Supreme Court of that State in the period 1915-1924 
and embodied his findings in the following table. 


lOSSee Morse, A survey of the grand jury system (1931) 10 Ore L Rev 295, 296. 

tosof the sigmiicance of these data Morse says “The correct explanation of this 
difference between the time intervals is difficult to determine. Possibly the difference 
indicates that the longer the delay between bindover and grand jury hearmg, the 
more difficult it is to secure an mdictment Possibly Table XXVII should be inter- 
preted as showing that grand juries are inclmed to return true bills and that they 
ponder doubtful cases a considerable length of time before relmquishmg their m- 
clination to mdict However, it is probable that the difference in the time interval 
cannot be accounted for in the grand jury hearing itself but rather m the mterval 
before the case is presented to the grand jury Prosecutors, for instance, may tend 
to defer presenting to grand juries those cases in which the evidence is weak hoping 
that the delay will hjp persuade the accused to agree to plead guilty to a lesser 
offense. There may be other explanations as well, but whatever ffie explanation, it 
should be noted that for the cases studied there is a longer delay of about five days 
between bindover and grand jury action for no true bill cases than for true bill 
cases” (pp 296-297). 

iiOMissouri crune survey, p 261 The New York Crune Commission has made 
a similar study comparmg die average or median time intervals between the various 
stages of prosecution m New York City, the large up-state cities, small cities and 
rural districts See Report of the sub-commission on statistics Albany The Crime 
Commission of New York State, 1928, p 105 
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Months Days 

Crime committeed to date information filed 3 27 

Information filed to disposition by trial court . S 27 

Disposition by trial court to appeal perfected . 7 19 

Appeal perfected to heanng by Supreme Court . 5 16 

Hearing to disposition by Supreme Court 1 27 

Crime committed to disposition by Supreme Court . . 24 27 


( d ) What were the average or median time intervals between 
tlie arrest or the accusation (by indictment or information) and 
the final disposition of a given number of felony cases in a given 
jurisdiction by each of the methods by which they were disposed 
of? 


Typical of these studies is that conducted by the Cleveland 
crime survey.^^^ The findings w^ere embodied in the following 
table. 

AVERAGE TIME PER CASE BY CLASSES OF DISPOSITION 


Dupoution 


From Original 


From 

inferior 




Guilty on first plea 
Change of plea to guilty 
Qiange to plea guilty lesser offense 
Guilty of felony by jury 
Not guilty of felony by jury 
“Nolled” because of defendant’s sen- 
tence or imprisonment 
Dismissed or discharged on motion 

or demurrer 

“Nolled” on all counts, no reason 

assigned 

“Nolled” after conviction or dis- 
agreement . . 

Dismissed, want of prosecution 

No bill by grand jury 

Arrest to true bill ... 

•The column for cases coming from mfe 
approximately 10 times as many cases as th< 


261 16 4 

62 5 26 2 

65 6 37 7 

717 746 

83 8 556 

84 6 44 0 

106 0 63 5 

998 1246 

1814 

215 0 293 3 

293 
244 


9 8 49 4 

42 0 44 9 

42 2 53 2 

528 113 8 

54 7 623 

567 756 

58 7 65 7 

75 5 134 5 

163 7 

245 0 298 3 


reliable because based upon 


mQeveland crime survey, p 304 A similar study was made m the Illinois crim 
survey, comparing the median time mtervals between the filing of the complamt i 
the magistrate’s court and final disposition by each of the methods of dispositicm i. 
Illmois and Milwaukee. See Illinois crime survey, p. 94. 
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XXVI. What was the bblative CELEEaTT with which specifio 

AUTBBNATIVB PROCESSES OR SPECIFIC VARIBTIBS OP THE SAME PROCESS 
WERE EXECUTED IN GIVEN JURISDICTIONS DURING GIVEN PERIODS. 

The following are representative studies which have attempted 
to answer this question in one or another form. 

(a) W. J. Wood studied 147 trials in which the defendants 
were represented by attorneys whom they had retained, and 58 
trials in which the defendants were represented by public de- 
fenders, for the purpose of ascertaining the average duration of 
the trial in each class of cases.^^® The average duration of the 
trial of cases tried by attorneys retained by the accused was 1.626 
days; the average duration of the trial of the cases tried by the 
public defenders was 1.017 days.^^® 

(b) Goldberg studied the felony cases in the Detroit Record- 
er’s Court from September, 1927 to September, 1928. He classified 
them as cases in which a jury had been waived and cases in which 
a jury had not been waived. His purpose was to ascertain the 
median time interval in each class of cases between the filing of 
the complaint and final disposition by whatever method. He 
found that in 952 cases in which a jury had been waived the 
median interval in days was 31.78, and that in 634 cases in which 
a jury had not been waived the median was 33.28.^^^ 

(c) In 1919 the Michigan legislature provided for the reor- 
ganization of the criminal courts of Detroit, merging the Police 
Court with the Recorder’s Court under the name of the latter. 
After the new court had been in operation a year, Mandel made 
a comparative study of the speed with which cases were tried in 
the new court and in the court which it had succeeded. The fol- 
lowing year he added to his study the results of the second year 
of its operation. He prepared a table showing the time required 

iiSNecesshy for public defender established by statistics J. Crim Law and 
Criminol , 1916, 7, 230-235 

it>Wood discovered also that whereas the attorneys retained by the accused filed 
numerous demurrers and motions of various sorts, few of which were granted, the 
public defenders filed practically none 

il^Optional waiver of jury m felony trials in Recorder’s Court, Detroit, Michigan. 
J. Crim. Law and Criminol , 1930, 21, 41-121, at 73. 
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to dispose of cases in the years 1919, 1920 and 1921. Moley made 
a similar study in 1927, employing the same methods that Mandel 
had used. The following table combines the findings of both 
investigators, except that it omits numbers and gives only the 
percentages.^^® 


TIME REQUIRED FOR THE DISPOSITION OF FELONY CASES IN 
DETROIT IN 1919, 1920, 1921, AND 1926 


Weeks 


1919 

1920 

e Pcrcentagcfl 
1921 

1926 

1 


2 

38 

66 

10 

2 


5 

52 

72 

23 

3 


10 

61 

77 

33 

4 


IS 

68 

84 

40 

5 


... 21 

74 

90 

46 

6 


27 

79 

94 

52 

7 . 


34 

83 

96 

56 

8 


40 

86 

97 

59 

9 


59 

87 

98 

62 


65-90 days 

. . 66 

93) 


67 


90-270 days 

. . 80 

lOOj 

100 

99 


270-610 days . . 

100 



100 


Moley points out that in the interval between the period cov- 
ered by Mandel’s study and that covered by his own, the quality 
of the judges had deteriorated. 

XXVIT. What was the physical oe mental health op specific 

CONVICTS IN SPECIFIC PRISONS IN GIVEN JURISDICTIONS IN GIVEN 
PERIODS; WHAT WAS THE VALUE OP THE PRODUCTS OF THEIR LABOR; 
WHAT WAS THE NUMBER OR PROPORTION OP THEM WHO ESCAPED. 

It will be observed that nearly all of the studies which we have 
thus far surveyed have dealt with pre-conviction processes. There 
have been, however, a few studies of post-conviction processes 
and of the institutions by which they are executed which have 
attempted to answer questions such as those we have just stated. 

iiBj,{andel, Appraismg Detroit’s Dew criminal court National Municipal Reriew, 
1921, 10, 550-553; Moley, Our criminal courts, p 86. 
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(a) Hobhouse and Brocbway report that the suicide rate 
among prisoners is three times as great as in the general popu- 
lation.^^® The frequency of suicide among prisoners from twenty 
to twenty-five years of age is nearly five times that of the same 
age group in the general population, and juvenile suicides are 
twelve times as frequent as in the general population. Further- 
more, the tendency to suicide is much greater in the first few 
weeks of imprisonment than later on. Sieverts has collected data 
on German prisoners.”^ He found that the suicide rate is much 
higher during detention before conviction than during detention 
after conviction, and that the suicide rate is much higher during 
the first few days of imprisonment than later. 

(b) The most competent statistical stud} of the relation 
between imprisonment and insanity is that made by Hobhouse 
and Brockway.“® They found that the ratio of insanity to the 
number of sentences increases uith the length of the sentence im- 
posed. This applies both to tho.se recorded as unsound and to 
those recorded as sound when admitted to prison. In all sen- 
tences under one month, the number of those certified insane, 
who were recorded as sound at the time of reception, is less than 
1 per 10,000. This rate rises to 7.1 per 10,000 at three months 
and continues to increase much more rapidly than the length 
of sentence. Prisoners sentenced for one year have a rate of 40, 
those sentenced for five years a rate of 375 7, more than nine 
times the rate for sentences of one year, and those sentenced for 
twenty years a rate of 2444, or about sixty -one times the rate for 
sentences of one year. Of the cases of insanity among prisoners 
sentenced to less than a year’s imprisonment, the majority come 
from those recorded as unsound at reception ; the cases of insanity 
among prisoners sentenced for a year come about equally from 
those recorded as sound and those recorded as unsound at recep- 
tion ; and of the cases of insanity among prisoners sentenced for 

ii8English prisons today London Longmans, Green and Co , 1922, pp SS0-SS9 

iitr_ Sieverts, Die Wirkungen der Freiheitsstrafe und Untersuchungshaft auf die 
Psyche der Gefangenen Hamburgische Schnftcn zur Gesamten Strafrechtswissen- 
schaft, Heft 14, s 53 Berlin J. Bensheimer, 1929 

1180^ cit., pp. 534-49 
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more than a year the greater number come from those recorded 
as sound at reception. The only conclusion to be drawn is that 
imprisonment is a determining factor in a large number of cases 
of insanity. However, two conflicting interpretations can be 
made of these figures; either criminals are frequently disposed 
towards insanity and the longer they remain in prison the greater 
is the probability that this tendency will become overt, or im- 
prisonment drives the inmates to insanity. Warden Lawes has 
claimed that the proportion of prisoners who become insane in 
Sing Sing has been reduced by modification of specific prison 
jmlicies from 48 per year to 10 per year,^^® which suggests that 
it is not imprisonment as such but the specific policies used within 
the prison which must be examined for their causal relation to 
the development of insanity. 

Section 3. Critical Summary. 

Having completed our survey of empirical studies in the 
administration of the criminal law, we shall now attempt an 
appraisal of the validity and significance of the findings in which 
tliey have resulted 

It is impossible to estimate with precision the accuracy and 
reliability of non-(iuantitative descriptions, either of the processes 
or of the institutions of criminal justice We must depend here 
entirely upon the skill and competence of the observers.^®” We 
have some indication of their reliability in the reciiirocal cor- 
roboration of the reports of different investigators who have 
observed the same process or the same institution. Furthermore, 
the simplicity of the observations that are made and the fact that 
the investigators employ concepts of common sense in order to 
define what they observe, make it probable that they are suffici- 
ently valid ns descriptions of what they juirport to describe;’®^ 

in>L E Lawes, Life and death m Sing Sing New York Doubleday, Doran and 
Co , 1928, pp 80-81 

isoSee Moley, Report to Columbia Crimmological Survey, p 236 Moley says 
that while the value of this method of researoh must not be underestimated, its 
validity, of course, depends upon the experience and powers of observation and 
analysis of the individual who employs it 

121 '^e have referred to Moley’s characterization of the method of direct observa- 
tion as that of the artist We take it that what Moley means is that just as the 
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as Bach they do not have to satisfy very high reqairements of 
accaracy and reliability. 

Whether or not they possess safficient validity as a basis for 
inference is, however, another matter. They have been ased as 
a basis for inference in two ways. In the first place, institations 
and processes which have been stadied at particalar times and 
particalar places have been assamed to be typical of all instita- 
tions and processes of the same types, and it has been inferred 
that the characteristics of the institations and processes observed 
are those of all institations and processes of the same class. 
Such inferences are not jnstified anless the characteristics which 
have been observed have been accarately observed, and anless 
the processes and institations observed constitate a fair sample 
of the institations and processes of that class. In the next place, 
such non-quantitative descriptive knowledge has been used as 
a basis for generalizations regarding the efficiency, measured by 
one or another criterion, of these institations and processes. Such 
inferences are unjustified unless the data of observation are valid 
and unless they are of such a character that common sense is able 
to interpret them significantly.^^ We shall later consider the 
capacity of common sense to make significant interpretations of 
descriptive knowledge of the institutions and processes of crim- 
inal justice. 

It is obvious that the validity of the findings in which quanti- 
tative researches in criminal justice have resulted is dependent 
upon the accuracy and reliability of the census data upon which 
they have been based. As we have pointed out, those conducted 
by the enumerative or tabulative method have been based entirely 
upon police, judicial and penal statistics or upon official reports 
which were themselves based upon such statistics. While in 
some instances investigators who have oonstracted mortality 
tables have gone to the court files for their census data, usually 


artist selects for portra}ral that which appears to him to be significant, so the mvesti- 
gator, who observes a process or institution of criminal justice, selects for description 
those characteristics of the process or institution which appear to him to be sigmiicant 
t^^This must be so since, as we have pomted out, we have no knowle^ of the 
etiologr of administrative efficiency. 
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they, too, have relied upon police and judicial records. It is 
notorious that, as a whole, police and judicial statistics are of 
doubtful accuracy and reliability and it must follow, therefore, 
that the validity of the findings of researches conducted by the 
census method is questionable.^*® 

Valid crime statistics are important for two reasons. In the 
first place, they are essential to the proper administration of the 
various institutions of criminal justice, that is to say, they serve 
an administrative purpose.^** In the next place, as we have seen, 
they are essential to the conduct of research both in the field of 
criminal justice and in the field of criminology. There are three 
chief difficulties in obtaining valid crime statistics: (1) It is 
difficult to devise record systems which will serve both admini- 
strative and theoretical purposes and which can be kept accurately 
and without too great difficulty by the not too well trained 
officials of criminal justice. (2) Because of the very considerable 
differences in the criminal and administrative codes of the various 
American jurisdictions and in the administrative practices which 
obtain therein, it is difficult to find a classificatory scheme which 
will result in uniform crime statistics. (3) Even if these two 
difficulties could be surmounted, it would still be difficult to 
insure that records would be accurately and honestly kept. 

The subject of crime statistics has received a great deal of 
attention in the United States in recent years. As the result of the 
efforts of the Committee on Uniform Crime Records of the Inter- 
national Association of Chiefs of Police, police records have been 
greatly improved in this country. Under the direction of that 
Committee, police recording systems and a manual for compil- 


laspor a discussion of the past and present situation relative to crime rates and 
other crune statistics and with resj^t to police, judicial and penal records m this 
country and abroad, see National Commission, Report on cnminal statistics. Mead, 
Police statistics Annals Am Acad. Pol and Soc Science, 1929, 146, 74-95 . Selim, 
Crime. Encyclopedia of the Social Sciences, 4, 563-569 , Robinson, History and organ- 
ization of crimmal statistics m the United States New York Houghton Mifflin Co, 
1911; Moley, The collection of cnminal statistics in the United States (1928) 26 
Mich. L. Rev. 746 , and the reports of the various crime surveys 

i-^Thus Smith points out m Chicago Police Problems that without accurate knowl- 
edge of the volume and geographic distribution of crime m a given ciri the pohce 
deparUnent of that city is unable to plan the most effective use and distributioo of its 
personneL 
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ing and recording crime rates have been prepared^®® and adopted 
by a very large number of American police departments.^®* A 
similar study of judicial records has recently been completed and 
published in tentative form.^®^ There remains, however, a great 
deal of work to be done in the field of crime statistics before we 
will have accurate and reliable police, judicial and penal records.^®* 
It is recognized that the "work of the Committee on Uniform 
Crime Records represents but a fragment of a complete police 
recording system Only a beginning has been made in the 
study of judicial records in America, and there are many difficult 
problems in connection with the records of penal and correctional 
institutions which still await solution.**® 


i2»Cornmittee on Uniform Crime Records of the International Association of Chiefs 
of Police, Uniform crime reportmg a complete manual for police New York J J 
Little and Ives Co , 1929 This work was done under the direction of Bruce Smith 
ts«One of the chief purposes of this work has been to obtain accurate and uniform 
records of the more serious crimes known to the police so as to obtain an adequate 
mdex to the volume of such crime It is generally agreed among the best informed 
persons in the field of crime statistics that crimes known to the police provide a 
more reliable mdex to the volume of crime tlian arrests, convictions, or commitments 
to penal institutions, but the opinion is not unanimous See Warner, Crimes known 
to the police (1932) 45 Harv L Rev 307 Professor Warner takes the position that 
police records of crimes known to the police can be neither accurate nor uniform 
because of differences in laws, in administrative practices, and in the competency and 
honesty of the recording officials He apparently is of tlie opinion that accurate 
crunmal court statistics would furnish a more reliable index of the volume of crime, 
for the reason that while records of crimes known to the police must m the nature of 
things represent mdividual opinions, the judicial records contain information regarding 
what actually occurs m the course of the administration of the criminal law L V 
Harrison has prepared a reply to Warner for publication 

tZTHotchkiss and (lehlke. Uniform classification for judicial criminal statistics 
Baltimore The Johns Hopkins Press, 1931 

tssjt IS generally agreed that the penal statistics are the best that we now have, 
due largely to the work of the Bureau of the Census of the Department of Commerce 
of the United States See the following publications of the Bureau Prisoners, 1923 
(Published 1926) ; Prisoners in state and federal prisons and reformatories, 1926 
(Published 1929) , Prisoners in state and federal prisons and reformatories, 1927 
(Published 1931) ; The prisoner’s antecedents Statistics concerning the previous 
life of offenders committed to state and federal prisons and refonnatories ( Published 
1929) All of these were published by the Government Printing Office 

t^A complete system has been devised for the police department of Cmcuinati by 
the Bureau of Municipal Research of that city The New York Bureau of Municipal 
Research devised a complete record system for the New York City Department in 
1916 and, subsequently, for the departments of other cities The system prepared by 
the Committee on Uniform Crime Records is a complete system of crime records, 
although it does not constitute a complete police record system 

t8®Crime statistics are important for purposes of public education and propaganda 
It is important that the public should know such thmgs as the volume and geographic 
distribution and the cost of crime Such information will do more than an^mg else, 
except, perhaps, a very dramatic and unusually shocking crime like the Lmdbergh 
kidnapping, to make the public understand the social importance of the control of 
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It will be understood, of course, that we do not mean to say 
that the census data employed in research in criminal justice are 
intrinsically defective, but only that the data which have been 
employed are of low validity. Let us assume the validity of the 
data in order to ask about the significance of the findings in which 
such research has resulted. We shall consider the significance 
of the quantitative findings first, and return later to a considera- 
tion of the non -quantitative findings. 

In the first place, it is difficult to interpret the averages and 
percentages, and hence the ratios, in terms of which the quantita- 
tive findings are stated. As we have previously pointed out, an 
average by itself is an incomplete description of the distribution 
of quantities of which it is a summary. Averages must always 
be supplemented by measures of deviation or variability which 
indicate the character of the distribution. No conclusion can be 
drawn from a comparison or ratio of averages unless we know 
how accurately the averages represent the distributions, and the 
degree to which the distributions do or do not overlap. A differ- 
ence between averages is valid and significant only in the light 
of its probable error. Even though these quantitative findings 
are merely statistical descriptions, the statistical qualifications 
indicated are indispensable to any interpretation of their mean- 
ing. These qualifications are everi/wheie lacking Averages are 
reported unaccompanied by indices of the variability of the dis- 
tributions, and averages are compared without the question of the 
validity of their differences being raised or answered. In short, 
from a statistical point of view, the ratios which constitute the 
major findings of the crime surveys are thoroughly ambiguous. 

In the second place, it can be said that these quantitative find- 
ings have no significance whatever except as descriptive knowl- 
edge which will answer simple questions of the kinds which we 
enumerated in our survey of these researches. Answers to these 


criminal behavior and of efficiency in the administration of the criminal law, although 
it must be confessed that the public attitude appears to be largely one of indifference. 
There are occasional outbursts of public wrath and indignation agamst criminal 
depredations and official corruption and inefficiency, but the outbursts are all too 
sporadic and the indignation all too temporary. 
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questions do not enable us to answer questions regarding the effi- 
ciency of any process or of any variety of any process of criminal 
justice, or the comparative efficiency of the same process or of 
the same variety of a process at different times and places, or the 
relative efficiency of alternative processes or different varieties 
of the same process. Nor do they enable us to answer questions 
r^arding the causes of the inefficiency of criminal justice. These 
researches are, therefore, insignificant in the sense that they do 
not afford solutions of any of the problems of efficiency which are 
the major theoretical problems in criminal justice. Nevertheless, 
efforts have been made to interpret them as if they were studies 
of the efficiency of the processes of criminal justice as measured 
by the criteria of certainty and celerity. The first obstacle to 
the interpretation of mortality tables or of other researches in 
criminal justice as measurements of efficiency is that we lack 
standards of efficiency. If all crimes that were committed were 
discovered and all persons committing them were convicted and 
subjected to treatment, and if no innocent persons were convicted, 
the processes of criminal justice could be said to be perfectly 
efficient as measured by the criterion of certainty. However, we 
know perfectly well that in the nature of things perfect certainty 
in the administration of the criminal law is impossible of attain- 
ment, and it is extremely doubtful that we desire to attain per- 
fect certainty.^®* Even though we were able accurately to deter- 

isJ-The most experienced mvestigators m the field do not make this error. Both 
Bettman and Moley, for example, have expressly pomted out that mortality tables 
are not subject to this interpretation Moley has said that it is extremely doubtful 
whether a mortality table can measure efiiciency at all and that to mterpret mortality 
tables m this way is to miss the entire pomt of what the various steps m the admm- 
istration of the cruninal law are designed to accomplish, namely, the separation of cases 
which deserve further consideration from those which should be dismissed. See 
Report to Columbia Crunmological Survey, pp 246-247 In the same way, Bettman 
has said that there is a danger that mass statistics may be over-mterpreted, and that 
a small proportion of convictions is as compatible with the conclusion that an exces- 
sive number of mnocent persons were arrested as that an excessive number of gmlty 
persons escaped. See Report on prosecution, pp 54-55 

t*2it IS impossible (1) because we desire to achieve conflictmg or mconsistent 
ends by means of the processes of criminal justice; (2) because it is necessary to 
et^loy human bem^s as instrumentalities m tfaeir execution; and (3) because of 
difficulties inherent m the nature of proof It is doubtful ^t we desire perfect 
certamty in view of our toleration of what we can be reasonably sure is a much 
lower degree of efficiency, and because of such popular reactions as that manifested 
in connection with the recent Massie Case in Hawaii In that case the cruninal law 
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mine the ratio between the number of crimes committed and the 
number of convictions/*® it would be impossible to measure the 
eflftciency of criminal justice until we have defined the degree of 
certainty which we wish to attain. 

We are in no better situation if we attempt to measure the 
efficiency of criminal justice or of any of its processes by other 
criteria. We have already pointed out that the concept of celerity 
is too vague and ambiguous to serve as a criterion of efficiency. 
We can, of course, discover the time that it takes to execute the 
processes of criminal justice, but unless we know how much time 
should be taken or how much time w’e desire to be taken, that 
will furnish us with no indication of their efficiency. Obviously, 
it would be an extremely difficult matter to formulate schedules 
for the execution of the processes of criminal justice, although, 
of course, in extreme cases our common sense will tell us that 
their execution has been unduly delayed. In the same way, we can 
measure the cost of maintaining the institutions of criminal justice 
and of executing its processes, but to know their cost is not to 
know their efficiency as measured by the criterion of economy in 
the expenditure of public funds, although, again, our common 
sense may tell us in extreme cases that the cost is excessive. In 
order to measure the efficiency of criminal justice by this criterion, 
it will be necessary not only to establish methods of cost account- 
ing and cost standards for the various iustitutions of criminal 
justice, but also to determine what we are willing to spend in the 
administration of the criminal law.^®* 


was administered with the highest degree of efficiency, much to the dissatisfaction 
not only of great masses of citizens but of public officials, many of whom frequently 
assert with great assurance that disrespect for one law breeds disrespect for all laws 
issxhe same thing is true of any of the major or subordinate processes of criminal 
justice The processes of detection, identification and apprehension, for example, 
would be absolutely certain if the police discovered all crimes that were committed 
and arrested or otherwise apprehended all of the persons who committed them We 
know, however, that m the nature of things that is impossible Not being able to 
attam perfect certainty, we must be satisfied with less than that If we would meas- 
ure police efficiency by this criterion we must define the degree of certainty which 
we expect of the police process 

**The same argument can be made with respect to all of the criteria which a 
employed to measure the efficiency of posf-comnction processes, except, perhaps, the 
criterion of security from escape It may be that the ratio between the total number 
of persons confined m mstitutions and the number of those who escape therefrom is 
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Not only do we lack precisely defined criteria of efficiency, but, 
as we have already pointed out, such criteria as those of certainty, 
celerity and economy may be inconsistent. We do not know with 
what degree of celerity the processes of criminal justice must be 
executed in order to function with certainty, nor do we know what 
expenditures are reasonably necessary in order to insure that they 
function both with certainty and celerity.^®" Moreover, the exist- 
ence of what we have referred to as tangential ends, that is, ends 
which are not themselves means to punishment, incapacitation, 
reformation or deterrence, increases the difficulty of formulating 
standards by which the efficiency of criminal justice may be 
measured. Among tliese tangential ends are, as we have said, 
the protection of citizens against the arbitrary action of officials, 
the protection of the innocent persons who are charged with crime 
against conviction, and the protection of what are conceived to 
be important individual rights, such as the privilege against self- 
incrimination and immunity from unreasonable searches and 
seizures. We have already referred to what Dean Pound has 
called the checks upon prosecution,^®* consisting of a series of 
mitigating devices, constitutional guaranties and procedural re- 
quiremeni which are in large part designed to achieve these 
tangentiu ends. As Dean Pound points out, “the safeguards 
which ex lerience has shown to be necessary for the protection 
of the in locent may at times be interposed as obstacles by the 
In other words, these checks ujmn prosecution render 


a measure of their efficient in this respect, but if it is among the ends of these 
processes to preserve the physical and mental health of prisoners, to provide them 
with recreation and education, to utilize their labor for productive purposes, and so 
on, and if these ends are not themselves regarded as means to reformation, it is 
extremely diflScult to see by what criteria the efficiency of post-conviction processes 
IS to be measured m respect to them 

i8®There is some evidence that the more slowly the processes are executed, the 
less will be tiie ratio between the number of prosecutions instituted and the numbw of 
convictions See p 288, supra 

Of course, we do not need research to tell us that the greater the interval of time 
between the institution of a prosecution and the trial of the accused person the more 
likely it is that witnesses will die or become unavailable for other reasons and that for 
this and like reasons a prosecution will become more difficult 

i86See p. 245, supra 

iSTNational Commission, Report on prosecution, p 20 Dean Pound points out 
that while a certam number of mitigating devices and opportumties of escape offered 
to accused persons are necessary to the proper admimstration of criminal justice and 
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the processes of criminal justice both less certain and less 
speedy, which is only another way of saying that there 
is an inconsistency among the various ends which we try to 
achieve in the enforcement of the criminal law. Obviously, this 
increases the difficulty both of establishing criteria of efficiency 
and of measuring the efficiency with which the criminal law is 
administered. We cannot measure its efficiency solely in terms 
of certainty, celerity and economy. We can measure it only by 
the extent to whicli we achieve all of the ends which we desire to 
attain in the course of criminal justice. 

However, even if it be assumed that the certainty of the pro- 
cesses of criminal justice is a criterion of their efficiency, it is 
an unsatisfactory one because it is impossible to measure their 
certainty ■with precision, either by the construction of mortality 
tables or in any other way, because of two unknown factors upon 
which the measurement depends. As we have said, criminal 
justice could be regarded as perfectly certain if all guilty persons 
were convicted and if no innocent persons were convicted. In 
order to measure the certainty of criminal justice we would, 
therefore, have to know the number of crimes which are com- 
mitted, the number of persons who are convicted and acquitted, 
and, finally, their guilt or innocence. Of these three factors two 
cannot be known. We do not now know and we have never known 
the volume of crime.'®® The second unknown factor is the guilt 


while many of the constitutional guaranties have abundantly justified themselves as 
needed securities of individual lib«ty, these checks upon prosecution are often used 
as so many pieces to be played by habitual offenders in the game of criminal justice, 
and the practitioners in the criminal courts have become expert in playing Uiem to 
defeat the ends of law ( See pp 20-27 ) On the other hsmd it may be, as Dean 
Pound says, that some of these checks upon prosecution developed under conditions 
which no longer obtain and are now unnecessary for the protection of citizens against 
arbitrary official action or of the innocent agamst unjust conviction There is a wide- 
spread belief, for example, that the privilege agamst self-incnmmation could be abol- 
ished, or at least substantially modified, without defeatmg such purposes The great 
problem, of course, is to work out some basis of adjustment whiim will render the 
tangential ends of criminal justice as little inconsistent with its other ends as pos- 
sible 

isswe have already referred to the lack of a reliable index of the volume of 
crime We have pomted out that while it is the consensus of the best informed 
opinion that the category of “crimes known to the police” is the most reliable index 
of the volume of crime and while, as the result of the work of the International Asso- 
ciation of Chiefs of Police, both the system and the keepmg of police records m the 
United States have vastly improved, we still lack accurate and complete mformaticm 
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or innocence of persons who are convicted or acquitted of the 
crimes with which they are charged. The acquittal of innocent 
persons is an end of criminal justice as well as the conviction of 
guilty persons. Therefore, we cannot measure the certainty of 
criminal justice by the ratio between the total number of crimes 
and the number of convictions. We must know, in addition, that 
all of the convicted persons are guilty and that all of the acquitted 
persons are innocent. This we cannot know}^^ Usually, the 
only knowledge which we have of guilt or innocence is the prob- 
able knowledge which we possess as the result of the trial of 
accused persons. It would be a vicious circle to use this knowl- 
edge as a basis for determining the certainty of the administra- 
tion of the criminal law.^*® 

Because of these unknown factors and for other reasons, it is 
likewise difficult to measure the certainty with which any of the 
major pre-conviction processes is executed. For example, we can 
attempt to measure the certainty of the processes of detection, 
identification and apprehension in terms of the ratio between 
the total number of crimes that are committed or the total number 
of crimes known to the police and the number of arrests made by 
the police. But we do not know how many crimes are committed. 
We do not know the validity of police records of crimes known 


with respect to crimes known to the police. In the first place, not all American police 
departments have adopted the record systems devised by the International Association 
and, in the next place, this system applies only to the more serious crimes There 
are also questions as to the accuracy and uniformity of the records of those police 
departments which are now recording crimes known to the police, questions which 
now out of differences m the way criminal behavior is classified m different juris- 
dictions and the competence of the recording personnel. We do not say that it is 
impossible to establish a reliable mdex of the volume of crime; we merely say that 
there is none today. « 

i®*A 8 we have pointed out, we may know m isolated cases that innocent persons 
have been convicted or that guilty persons have been acquitted, but in the nature of 
thmgs such knowledge will be confined to isolated cases 

i^ttThere is an additional complication. Frequently persons accused of crime are 
convicted, either as a result of a plea of guilty or as a result of a trial, for lesser 
crimes than those of which they are accused It is clearly extremely difficult to 
determme whether the processes of criminal justice have miscarried in such cases 
DiflScult questicms of fact are frequently involved m the determination of the question 
whether a given mdividual has behaved in the given way m which he is charged to 
have behaved; and difiBcult questions of law are frequently mvolved m the deter- 
mination of the question whether such behavior is cnmmal. 
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to tliem.“* Even if we did have that knowledge, it would not 
follow that police efficiency could be measured in terms of the 
ratio between the crimes known to them and the number of ar- 
rests. The police may not only arrest innocent persons, but they 
may arrest innocent persons without reasonable cause to believe 
them to be guilty. In order to determine police efficiency, there- 
fore, we must know whether or not the persons whom they arrest 
are guilty or, at least, whether or not there were reasonable 
grounds to believe them to be guilty ; but, as we have pointed out, 
this can usually be known only in terms of convictions and 
acquittals. A person may be convicted although innocent in fact, 
or acquitted although guilty in fact. His acquittal may or may 
not mean that he was innocent; and it may or may not mean that 
the police did not have reasonable grounds for believing him to 
be guilty.^^® 


’^^There is an added difficulty here Many instances of behavior reported to the 
police as criminal may not be criminal at all Indeed they may never have occurred 
We have already pointed out how difficult it is in many cases, both as a matter of 
fact and as a matter of law. to determine whether or not a crime has been committed. 
Moreover, while it is quite probable that the police learn of the unlawful homicides, 
burRlanes, robberies and similar crimes which are committed, it is quite likely that 
there are many other crimes committed of which they do not learn, such as embezzle- 
ment larceny, adultery and so on 

i^^It would seem that in no event is police efficiency to be measured by the ratio 
between the number of crimes known to them and the number of persons arrested 
who are found guilty The processes of detection, identification and apprehension are 
not supposed to result only m the arrest of guilty persons We know that m the 
nature of things that is impossible, and that tiie police will arrest a certam number 
of innocent persons We do not make the police the final arbiters of questions of 
guilt or innocence We expect them to arrest persons when they have reasonable 
cause to believe that these persons have committed crimes That is the duty which 
the administrative code imposes upon them 

i4SWe experience the same difficulty in measuring the certainty of the subsequent 
pre-conviction processes We can attempt to measure the certainty of the process 
of the preliminary hearing in terms of the ratio between the number of persons who 
are accorded a preliminary hearing and the number of persons who are bound over 
by the magistrate to await the action of the grand jurv But there is no way of 
determining whether or not the persons discharged as the result of the preliminary 
hearing should have been discharged They should have been discharged unless the 
magistrate had reasonable cause after hearmg the evidence to believe them to be 
guilty It IS as much the purpose of the preliminary hearing to bring about the 
release of such persons, as it is to bring about the committment of persons who are 
probably guilty of the crimes with which they are charged For the same reason, the 
, r - — t jured by the ratio betwee 

number of persons bound over to the grand jury and the number of mdictmer 
returned by the grand jury The certainty of the processes of prosecution whi^. 
follow accusation cannot be measured by the ratio between the number of persons 
i indicted and the number of persons who are convicted, since their object 
IS not only to convict the guilty but to acquit the innocent 
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Furthermore, it is clear that although the efficiency of any of 
the processes of criminal justice depends upon the efficiency with 
which its constituent processes are executed, we cannot discover 
tlie efficiency of these processes by ascertaining the efficiency of 
the complex process into which they enter.^'** It is clear, too, that 
if any of the processes of criminal justice can be executed only 
after other processes have been executed, its efficiency will be 
conditioned by the efficiency with which prior processes have been 
executed. For example, we may discover that the process of prose- 
cution results in the conviction of only a small portion of the 
persons who commit crimes and that it is in that sense inefficient, 
but we will not know whether and to what extent its inefficiency 
is to be attributed to the inefficiency of the processes of detection, 
identification and apprehension, or to its own inefficiency. 

In short, it seems impossible to measure the efficiency of 
criminal justice or any of its processes; and if this is true, it is 
obvious that u'e cannot measure comparative efficiency, that is, the 
efficiency of the same process or of the same variety of a process 
as executed at different times or places, or relative efficiency, that 
is, the efficiency of alternative processes or of difl’erent varieties 
of the same process.^^® 

The measurement of comparative and relative efficiency pre- 
sents an additional difficulty. Even if we could measure the effi- 
ciency of a single process, we could not measure comparative or 
relative efficiency unless in some way we were able to control all 
other factors which might influence the efficiency of the same proc- 
ess when executed at different times or places, or that of altema- 


i44For example, the process of prosecution is composed of the processes of the 
preliminary hearing, the accusation, the trial and the appeal, and each of these is m 
turn a complex process If we know that the ratio between the number of persons 
prosecuted and the number convicted is small, and if we accept that ratio as measur- 
ing the efficiency of the processes of prosecution as a whole, we will not know the 
efficiency of any of its constituent processes. 

t^^Any mortality table which compares the results of criminal justice or of any 
of its processes m the same jurisdiction for different years, or compares fhe results 
of the same processes or of the same varieties of processes m diflferent jurisdictions, 
may be regarded as studies of comparative efficiency. In the same way separate tables 
can be put together and comparisons made By constnictmg a single table or by 
putting different tables together, attempts can be made to determine the relative effi- 
ciency of alternative processes or different varieties of the same process. 
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tive processes. Our common sense tells us that the efficiency of any 
process is a function of the nature of the organization, the quality 
of the personnel and the character of the physical facilities of the 
institution by which that process is executed, and also of certain 
factors in the environment which ai e extraneous to the institution. 
The efficiency of the same process at different times and places and 
of alternative processes may vary with variations in these factors. 
Therefore, in order to measure comparative or relative efficiency, 
we must be able not only to measure the efficiency of a single 
process but to control these factors. Obviously, we are unable 
to do so. 

The significance of the knowledge which is recorded in the 
quantitative findings of research in criminal justice is, therefore, 
extremely limited. We have already indicated what this limited 
significance is, by enumerating some of the questions which knowl- 
edge of this sort is able to answer It has been said that research 
conducted by the census method has shown, in addition, the rela- 
tive importance of the various crimes in the administration of the 
criminal law, by showing the number of prosecutions for each; 
the importance of youth in the problem of crime, by showing the 
median age of those charged w'ith crime ; the necessity for execu- 
tive control of the judicial and administrative personnel, by show- 
ing how the policies and practices of officials within the same 
jurisdiction vary; the great importance of the plea of guilty as a 
means of obtaining convictions ; the declining importance of both 
the grand and the petit jury in terms of the proportion of the 
total number of cases which are finally disposed of by them ; the 
dominant importance of the prosecutor and the relative insignifi- 
cance of the judge in terms of the number of cases which are 
eliminated by each of those officials; the large number of different 
steps into which a prosecution may be divided and the large num- 
ber of ways by which it may be terminated. All of this knowledge, 
however, is descriptive. 

Although the descriptive knowledge contained in the quantita- 
tive findings of research in criminal justice has little theoretical 
significance, it has some practical importance. It is useful in 
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locating problems which cannot be located by non-quantitafive 
descriptive knowledge, although it will not answer them. Prior 
to the crime surveys, we knew much of what they have revealed, 
but our knowledge often lacked precision. For that reason, we 
did not realize the existence of what now appear to us to be 
problems requiring further study, such, for example as the prob- 
lem of regulating the prosecutor’s control over the processes of 
prosecution. Descriptive knowledge of this sort is also of prac- 
tical importance, since it can be used with rhetorical effectiveness 
in urging proposals for the reform of the administration of the 
criminal law.^*® In the next section w’e shall discuss such pro- 
posals and their basis in knowledge. 

The non-quantitative descriptive knowledge in which research 
in criminal justice has resulted, has a greater theoretical sig- 
nificance than the quantitative and, hence, is of greater prai'tical 
utility. It has greater theoretical significance since, unlike the 
quantitative, we can interpret it significantly, even though we 
have no scientific knowledge of the etiology of administrative 
efficiency. We have seen that common sense is unable to interpret 
descriptive knowledge about criminals and their environments 
and, therefore, unable to control criminal behavior except by 
chance. But in the light of our common sense knowledge about 
the nature of such a practical undertaking as the administration 
of the criminal law and of the conditions of its efficiency, we 
are able to interpret non-qnantitative descriptive knowledge of 
the institutions and processes of criminal Justice and, as we shall 
see, to do much toward increasing the efficiency of criminal justice, 
if we really wish to do so. 

i**Moley has said that most of the facts discovered by the crime surveys were 
well known before the surveys found them out and published them in a new synthesis 
He states as their chief value that they serve the purpose of arousing public mterest 
m the enforcement of the criminal law; that they provide public officials with many 
suggestions of new working methods, and that they lead to the reform of adminis- 
tratioa Report to Columbia Criminological Survey, pp 224-227 He also points out, 
however, that the world of political strategy has found the survey method useful for 
gaining time , that it makes it possible to defer action and may make it unnecessary to 
come to grips with a disagreeable decision Bettman says that the mass statistics 
contained m the mortality tables lend themselves to tentative or workmg hypotheses 
and mdicate the parts of admimstration which should be further exammed. Report 
on prosecution, p. 55. 
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Our common sense tells ns that institutions which are badly 
organized or administered, or which have a dishonest or incom 
petent personnel, or which have inadequate physical facilities, 
will not function efficiently; and that this is true of the institu- 
tions of criminal justice as of other institutions by which prac- 
tical affairs are conducted. It is this knowledge which makes it 
possible for us significantly to interpret the non-quantitative find- 
ings of research in criminal justice, for such findings are always 
descriptive of the institutions of criminal justice, of their struc- 
ture, their personnel, or their equipment. The quantitative find- 
ings, on the other hand, rarely describe these institutions. As 
we have seen, they describe, rather, the results of the processes 
of criminal justice, and in terms which are susceptible to so many 
interpretations that we are unable to say which of them is the 
correct interpretation We are unable to say whether or not 
they mean that the processes of criminal justice are inefficient and, 
if inefficient, to what their inefficiency is attributable. 

Most of the quantitative research, completed and pi*ojected, 
is not only insignificant; it is also unnecessary and pretentious. 
It IS unnecessary because, since we cannot interpret it signifi- 
cantly, it has little practical utility, and because accurate non- 
quantitative descriptive knowledge, as we shall see, is sufficient 
for our practical purposes. It is pretentious in its imitation of 
what IS mistakenly supposed to be scientific method; the quanti- 
tative character of its findings should not conceal its true nature 
as undirected descriptive work of indeterminate validity. 



Chapter X; 


INCREASING THE EFFICIENCY OF CRIMINAL JUSTICE 
BY COMMON SENSE 

We are assuming, for the moment, that it is desired to admin- 
ister the criminal law as efficiently as possible; and we turn to 
the question whether or not we now have or can obtain knowledge 
which will be found useful in efforts to increase the efficiency 
of criminal justice. In order to increase the efficiency of any 
practical activity we have only better to adapt the means we 
employ to the ends we seek. The relation of means to end is 
one which is capable of being translated into a causal relationship. 
Etiological knowledge is, therefore, useful in solving practical 
problems of efficiency. Such knowledge may be either scientific 
knowledge or common sense knowledge. Generalizations derived 
from common experience are sometimes able to answer etiological 
questions. When these generalizations can be used to interpret 
descriptive knowledge about the various aspects of our practical 
undertakings, we are able to contrive more efficient means for 
achieving our ends. 

Technology, as we have said, is the application of scientific 
knowledge to practical problems. In contrast to technology, 
what we have called trial and error is the way in which we pro- 
ceed in the solution of urgent practical problems when we lack 
knowledge. The phrase ‘trial and error’ indicates that we are 
as likely to fail as to succeed, whereas when we are guided by 
science in our practical undertakings there is a high probability 
of success, a probability commensurate with the validity of our 
knowledge. We have distinguished between common sense gen- 
eralizations and individual opinions. In the light of this dis- 
tinction, it can be said that trial and error is a procedure guided 
only by opinions. The application of common sense knowledge 
to practical affairs is clearly distinguished from processes of 
316 
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trial and error ; it is more like technology in that the probability 
of the success of such undertakings is commensurate with the 
probability of our common sense knowledge. Scientific knowl- 
edge is, however, superior to common sense knowledge; not only 
is the probability of its propositions determined by reference 
to definite evidence, but its analytic structure indicates the inter- 
relation of a field of variables. Practice directed by common 
sense knowledge is uncertain to the extent that common sense 
does not afford us an analysis of the correlation of all the rele- 
vant variables. Such practice, therefore, falls between technology, 
on the one hand, and trial and error, on the other. 

Since we lack scientific knowledge of the etiology of admini- 
strative efficiency, our attempts to increase the efficiency of 
criminal justice must either be directed by common sense knowl- 
edge or they are merely efforts at trial and error. We have seen 
that we cannot control criminal behavior by common sense knowl- 
edge; that in the absence of scientific knowledge of the etiology 
of crime all of our efforts to control criminal behavior are trial 
and error attempts. We are unable in terms of common experi- 
ence to make significant etiological interpretations of the descrip- 
tive knowledge of criminals and their environments which re- 
search has yielded. But common sense is able to answer questions 
regarding the causes of administrative efficiency or, to say the 
same thing differently, the causes of administrative inefficiency. 
Thus, we know that the efficiency of criminal justice is a function 
of certain factors which are essential elements in the processes of 
criminal justice and of certain factors in the environments in 
which the institutions of criminal justice operate. The general- 
izations which express this knowledge can be used significantly 
to interpret the descriptions which investigators have given us 
of the institutions and processes of criminal justice. We are, 
therefore, able to propose or to undertake ways of increasing the 
efficiency with which the criminal law is administered. 

Criminal justice is now efficient to some degree. To some 
extent we are detecting crimes, apprehending and convicting 
criminals, and subjecting them to treatment in the modes pre- 
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scribed by the criminal law. By common sense we have been 
able to contrive means which are to some degree adapted to our 
ends. We should have been unable to do this, just as we have 
been unable to control criminal behavior except by trial and error, 
had we no knowledge of the conditions of administrative efficiency. 

The administration of the criminal law is only one of the 
activities which comprise public administration or the administra- 
tion of government. Public administration has been defined as 
the management of men and materials in the accomplishment of 
the purposes of the state.^ This makes very clear the similarity 
of the administration of government to the administration of 
business enterprises. Business, it may be said, is the management 
of men and materials in the accomplishment of the purposes of 
the entrepreneur.® There is no empirical science of business any 
more than there is an empirical science of public administration 
and if we had no common sense knowledge of the conditions of 
administrative efficiency we should be unable successfully to 
transact business. But the efficiency with which we conduct busi- 
ness enterprises is perhaps our proudest boast and our chief 
glory. 

Business is conducted and the criminal law is administered 
by institutional instrumentalities. Whether they be the institu- 
tions of business or of criminal justice, their elements are the 
same; an institution is made up of its structure, its personnel 
and its equipment, of men and materials and of the organization 
by which they are managed. Our common sense tells us that 
the efficiency with which an institution will execute either the 
processes of business or those of criminal justice is a function 
of the manner in which it is organized and administered, of the 
character, experience, skill, training and similar characteristics 

iSee Moley, Report to Columbia Criminological Survey, p 211, quoting Leonard 
D White to that effect White says, "This definition emphasizes the managerial phase 
of administration and minimizes its legislative and formal aspect” 

^Of course, we are not saying that the administration of government and the 
administration of business are activities which are identical in character, but only 
that they are analogous We shall later refer to some of their differences. 

‘There is a rational science of politics. What is today known as political science 
and which purports to be an empirical science is, like sociology, a body of descrip- 
tive knowledge plus common saise generalizations. 
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of its personnel, of the kind of equipment with which it is pro- 
vided, and of certain factors in the environment in which it 
exists. Our common sense tells us that as one or more of these 
factors vary, it is highly probable that the manner in which the 
institution discharges its functions will vary; and it also indicates 
to us how we can and must vary those factors if we would cause 
the institution to function more efficiently. Knowledge which 
is descriptive of the elements of the institutions of criminal 
justice and of the relevant factors in their environments is there- 
fore highly useful if we would attempt to increase the efficiency 
with which the criminal law is administered,* since we can inter- 
pret such knowledge in terms of common experience. We do not 
have to await the development of scientific knowledge of the 
etiology of administrative efficiency in order to be able to proceed 
to improve the administration of the criminal law. 

This point can be made entirely clear by reference to current 
proposals for the modification of the institutions and processes 
of criminal justice, of which the following is a brief summary. 

( 1 ) Proposals for the modification of the structure and organi- 
zation of institutions. It is proposed that some agency, such as a 
ministry of justice, be established in each state for the supervi- 
sion, coordination and direction of the various institutions of 
criminal justice, in order to concentrate the responsibility for, 
and the direction of, the administration of the criminal law in a 
single body; that police departments be so organized that the 
chief or other executive head can supervise and direct the various 
police activities, and that to this end the number of departmental 
units should be so limited and related activities should be so 
grouped, that a small number of bureau chiefs can exercise daily 
supervision of these activities under the general control of the 
executive head; that the responsibility for, and the control and 
direction of, all prosecutions in each state be centralized in the 

♦Such knowledge js the kind of knowledge which in the last chapter we designated 
non-quanhfatwe descnptive knowledge , as we there pointed out, it is rarely quantita- 
tive. It results from research conducted by direct observation and rarely from that 
conduct^ by the census method. 
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office of the attorney general or a director of prosecutions that 
some agency, such as a judicial council, be created to exercise 
administrative control of the judicial establishment; and that 
another agency be created to supervise and direct the administra- 
tion of probation, parole and other modes of non-institntional 
treatment. 

If it is known that a number of institutions with related 
activities necessarily participate in the conduct of any practical 
enterprise, such as the administration of the criminal law; that 
these institutions are functioning more or less independently of 
one another and at cross purposes ; tl at the manner in which 
some of them function is conditioned by the manner in which 
others function ; that responsibility for the conduct of the enter- 
prise is diffused; and that no agency exists for supervising, co- 
ordinating and directing the activities of the several institutions, 
we are able to interpret this descriptive knowledge significantly. 
We know that such conditions make for administrative ineffi- 
ciency. Our common sense tells us that if we can find some means 
for coordinating, supervising and directing the activities of the 
related institutions, the result will probably be increased effi- 
ciency; and our knowledge is such as to enable us to contrive 
means for that purpose, either those which have been proposed 
or some other. 

In the same way, if it is known that the structure of a single 
institution, for example, a police department, is such that its 
executive head cannot supervise and direct the activities of its 
several parts because of their large number, or that the structure 
of some other institution, for example, the judicial establishment 
or a single court, is such that it entirely lacks administrative con- 
trol and direction, we also know that such conditions operate 

oin its Report on prosecution, p 11, the National Commission said “Takings the 
country as a whole, the features which diiefly operate to make the present-day 
cruninal justice in the States ineffective arc Want of adequate system and organiza- 
tion m the office of the average prosecutor, decentralization of prosecution whereas 
law and order have come to be of much more than local concern, diffusion of re- 
sponsibility, the mtimatc relation of prosecution to politics, and m many jurisdictions 
no provision for a prosecutor commensurate with the task of prosecution under the 
conditions of today.^ 
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against administrative efficiency.* Again, our common sense tells 
us that executive control and direction is essential to the proper 
functioning of complex institutions engaged in practical activities, 
and enables us to proceed to devise methods of administrative 
control. 

It has been stated that there are three basic principles of 
administrative organization which should be applied in the or- 
ganization of police departments: (1) there should be a unified 
command, exercised directly and continuously upon the several 
functions or services; (2) the number of major units should be so 
limited as to permit general supervision by the executive; and (3) 
related activities should be grouped so that a small number of 
bureau chiefs can exercise daily supervision under the general 
control of the administrative head.’ These, obviously, are not 
propositions of an empirical science; they do not express scien- 
tific knowledge of the etiology of administrative efficiency; they 
are common sense generalizations regarding the conditions of 
efficiency in the conduct of practical activities.® Business is 
confronted with such problems daily and succeeds in solving them 
mure or less wisely and intelligently. 

(2) Proposals for creating new institutions, for transferring 
the functions of one institution to another, for more precisely 
defining the functions of institutions, and for specialization in 
the discharge of functions. It is proposed that state imlice 
forces be established to provide adequate rural policing; that 
crime prevention units be established in police departments; 
that the office of the coroner be abolished, the office of medical 
examiner created and the functions of the former transferred to 

^In Our criminal courts, Ch XIII, Moley says that our courts should be organized 
on a busmess basis, with an executive head having broad powers, and with integration 
of effort and specialization of cases 

■^Chicago police problems, p 12 

8It IS not too much to say that m the writii^ts of such men as Fosdick and Smith 
IS to be found most of the wisdom needed m order to mcrease the efficiency of police 
processes These men possess the necessary descriptive knowledge, and their long 
experience of practical affairs in general and of police activities m particul^, is suoi 
as to enable them to interpret this knowledge significantly and to contrive means 
for makmg police departments more effective agencies for die execution of the proc- 
esses of detection, identification and apprehension. 
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the latter ; that the functions of the police and the prosecutor be 
more precisely defined and coordinated ; that the office of public 
defender be established that the various functions of the prose- 
cutor’s office, such as criminal investigation, preparation of cases 
for trial and their presentation, be executed by specialists within 
the prosecutor’s staff ; and that specialized courts, such as traffic, 
morals, and family courts, be created. 

Such proposals as these are obviously based upon knowledge, 
of greater or less validity, which is descriptive of the organiza- 
tion and personnel of such institutions as the offices of the con- 
stable, the sheriff, the coroner, the medical examiner and the 
prosecutor, the police departments and the courts, and which is 
also descriptive of their respective functions and of the manner 
in which they discharge them; and they are based upon common 
sense knowledge that institutions will probably function ineffec- 
tively if they are obsolete, or if their functions are such as unduly 
to tax their capacity to discharge them, or if their functions 
overlap, or if functions which demand special skill, experience 
and training, are being executed by an unskilled, inexperienced 
and untrained personnel. 

In addition to their primary functions of repressing and 
detecting crime and of identifying and apprehending criminals, 
police departments have such functions as licensing taxicabs, 
pawnbrokers, junk dealers, dance halls, etc ; regulating traffic; 
conducting a public ambulance service ; supervising paroled con- 
victs; inspecting public halls and elevators; registering voters; 
taking a census of the population; examining prostitutes for 
venereal diseases; operating employment agencies; and so on.^® 
While opinions as to the proper scope of the functions of the 
police may differ, it is obvious to common sense that the greater 
the number and the more varied the functions which any police 

9In most jurisdictions indigent persons accused of crime are represented either 
^ assigned unpaid or assigned paid counsel Report on prosecution of the National 
Commission, p 30 While the Commission concluded that "as things go in the aver- 
age city, the system of assigning counsel is not efficient and is not economical”, the 
Qimmission nevertheless were unwilling to recommend the general adoption of the 
public defender system which has worked well, on the ground that the question of 
adopting it rather tiian improving the older system must depend on local conditions 

l®Bruce Smith, Report to Columbia Criminological Survey, Manuscript, 1930, p 7. 
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department has to execute, in addition to those which are directly 
related to the enforcement of the criminal law, the more likely 
it is that the latter will be neglected and that none of them wdl 
be discharged with maximum efficiency. The manner in which 
police departments actually function, confirms common sense in 
this view. 

This problem is typical of those which the proposals which 
we have just enumerated are designed to solve. 

(3) Proposals for changes in the methods employed in man- 
aging the institutions of criminal justice, and in their record 
systems. 

It is proposed that a modem system of bookkeeping and 
accounting and modern methods of office management be installed 
in the prosecutor’s office; that prosecutors adopt uniform regu- 
lations with respect to such matters as the nolle prosequi, the 
acceptance of pleas of guilty to lesser offenses, and the other 
methods of disposing of cases without trial, in order to fix respon- 
sibility for such dispositions; that a bureau of statistics be 
created in each state to standardize police, judicial, penal and 
other records, and to collect and compile such records, and to 
publish annually the data relating to the activities of these insti- 
tutions and to criminal justice in general ; that police records be 
devised which will facilitate administrative control of police 
departments; that proceedings in the minor courts be conducted 
with decorum; that they maintain an up-to-date record system; 
and that they record the reasons why they dispose of cases in 
one way rather than another. 

These proposals are based upon common sense knowledge 
that careful formulation and standardization of administrative 
methods and adequate records are essential both to the proper 
functioning of institutions and their administrative supervision 
and control, and upon descriptive knowledge, of varying degrees 
of validity, of the methods of internal administration or manage- 
ment and of the records of the institutions of criminal justice. 

(4) Proposals for alterations in the methods of selection, the 
compensation, the tenure and the training of the personnd of 
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the institutions of criminal justice. It is proposed that the ap- 
pointment and tenure of the commissioner or chief of police 
based solely upon his ability and efficiency; that policemen be 
selected on the basis of civil service examinations supplemented 
by psychiatric tests, and promoted solely on the basis of merit; 
that their salaries be such as to permit decent living standards 
and that they be given one day off weekly, an annual vacation, 
and sick leave with pay, and that reasonable provision be made 
for accident and death benefits and for a pension; that the 
members of the professional staff of the prosecutor’s office be 
selected and promoted on a basis of merit, either by civil service 
examinations or some other method that the l^al profession 
should be so organized in each state as to insure the competency 
and character of, and discipline among, attorneys who practice in 
the criminal courts ; that judges be selected on the basis of train- 
ing, experience and temperament, and clerks, bailiffs and other 
officials attached to the courts, on a civil service basis; that 
exemptions from jury service be curtailed; and that police and 
other officials be adequately trained. 

Proposals such as these quite obviously proceed upon common 
sense knowledge, which there is no need to confirm by research, 
that the manner in which any institution will function is influ- 
enced by the character, the ability, the experience and the skill of 
its personnel, and upon knowledge, of greater or less validity, of 
the characteristics of the personnel of criminal justice which 
indicates that many officials are to a considerable degree deficient 
in those qualities, lai^ely as the result of the ojieration of political 
influences in their selection. Such proposals are designed to im- 

iiln Its Report on prosecution, p 13, the National Commission said “In many 
cities with each new mcumbent of the office, and so at regular mtervals, a wholly new 
set of assistants comes in. The most important of a prosecutor’s duties may devolve 
upon these assistants. They come in wholly unacquamted with the pendmg cases 
Often they are quite without experience of what they are to do Thus they are for a 
long tune m no position to cope with experienced and resourceful professional de- 
fenders By the time they have acquired experience, thw are likely to be superseded by 
a change oif political control The continual and rapici turnover among assistants as 
well as at the head, and want of any continuous expenence, give a great advantage to 
the habitual practitioner in criminal cases which is enhanced by the latter’s con- 
nection with local politics and his ability to bring political pressure to bear upon 
those whose political tenure is uncertam and dependrat upon politics.” 
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prove the quality of the peraonnel of criminal justice by profes- 
sionalizing the various services, as far as possible, by providing 
for security of official tenure, by providing for the selection of 
officials on the basis of their character and competence rather 
than on the basis of political considerations, by providing induce- 
ments, such as higher compensation, which will attract a better 
type of individual to the public service, and by making provision 
for the training of officials. 

(6) Proposals for changes in the physical equipment and 
facilities of the institutions of criminal justice. It is proposed, 
for example, that police departments be equipped with the most 
modem devices for speedy communication, such as the telephone, 
the teletype and the radio, and for rapid transportation; and 
that the prosecutor's office be equipped with adequate physical 
facilities. 

Such proposals are based upon common sense knowledge that 
the functioning of any institution will be influenced by the char- 
acter of its physical facilities, and upon descriptive knowledge of 
the equipment of the institutions of criminal justice which shows 
that to a considerable extent it is antiquated and obsolete. 

(6) Proposals for the modification of the processes or of 
varieties of the processes of criminal justice. 

(a) The processes of detection, identification, and appre- 
hension. It is proposed that upon their arrest persons be 
taken directly before an examining magistrate and not to the 
police station, so as to render the use of the third degree 
impossible ; and that the summons be employed instead of the 
arrest whenever physical custody of the accused is unneces- 
sary to insure his appearance. 

(b) The process of bail. It is proposed that bail bond 
forfeitures be set aside only for cause, and not as a political 
favor; that bail be denied persons with criminal records who 
commit serious offenses, and that it be made more difficult for 
those without criminal records; and that the decision to exact 
bail or to release an accused upon his own recognizance be 
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made not arbitrarily, but upon the basis of the necessity for 
bail to insure his subsequent appearance. 

(c) The process of accusation. It is proposed that accu- 
sation by information be made alternative to accusation by 
indictment in felony cases, the supposition being that the 
grand jury has become a superfluous institution in a large 
proportion of cases; and that the technical requirements with 
regard to the form and content of the indictment be relaxed. 

(d) The trial processes. It is proposed that the judge 
conduct the examination of jurors in order to speed up the 
trial; that he be permitted to comment upon the weight of 
the evidence and the credibility of outnesses in order to assist 
the jury in the discharge of their functions ; that in the inter- 
est of celerity the accused be permitted to waive trial by jury 
in all except capital cases; that in the interests of certainty 
and celerity continuances or adjournments of cases be granted 
only for cause and not ns favors; that in the interest of fair- 
ness appellate courts be empowered to grant new trials if 
errors w^ere committed upon the trial or if the evidence of 
guilt was insufficient, although the accused failed to take the 
necessary exceptions; that the judge and the prosecutor be 
permitted to comment upon the failure of the accused to 
become a witness in his own behalf; that in the interests of 
certainty the accused be required to notify the prosecutor of 
the nature of his defense so that the latter may be prepared 
to meet it ; that the state be given the right to appeal in cases 
in which the accused are acquitted; and that a unanimous 
verdict of the jury be required only in capital cases. 

Proposals for modiflcation of the processes of criminal justice 
raise questions which are different in character from those raised 
by proposals for the alteration of the institutions of criminal 
justice. The latter proceed upon common sense knowledge of the 
nature of practical undertakings and of the conditions which 
are necessary to insure their successful consummation, whatever 
their character. They proceed upon common sense knowledge 
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that whatever the character of the processes of criminal justice, 
their efficiency will, in part at least, be a function of the charac- 
teristics of the institutions by which they are executed ; and they 
propose means for improving the structure, the personnel and 
the equipment of these institutions. But proposals for the modi- 
fication of the processes themselves proceed, in some cases, upon 
the assumption that whatever the characteristics of the institu- 
tions by which they are executed, one process or one variety 
of a process is intrinsically better adapted to a given end than 
another, or, although less well adapted to that end, is better 
adapted to some other end which we should like to attain. 

Thus, proposals that the information be employed instead of, 
or as an alternative to, the indictment as the method of accusa- 
tion in felony cases, or that the judge, instead of counsel, examine 
jurors upon their voir dire, or that the judge be permitted to 
comment upon the weight of the evidence and the credibility of 
witnesses, or that the accused be permitted to waive trial by jury, 
are based upon assumptions as to the relative efficiency of alter- 
native processes or of different varieties of the same process as 
means to the same end. The knowledge which would be most 
useful to us in the solution of the practical problems raised by 
proposals such as these, would be knowledge of the relative effi- 
ciency of the processes of criminal justice; but, as we have seen, 
we do not now have and we cannot obtain such knowledge. How- 
ever, knowledge which is descriptive is not without utility in the 
solution of such problems. If we have knowledge of the charac- 
teristics of the two processes and of the institutional instrumen- 
talities for their execution, and if we have been able to observe 
the manner in which these institutions execute these processes in 
specific cases,^® we shall be able to form common sense judgments 
regarding their relative efficiency. 

On the other hand, proposals that immediately upon his arrest 
an accused be taken before a magistrate, or that the summons be 
employed more often instead of the arrest, or that accused per- 
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sons be more frequently released upon their own recognizance, or 
taken before magistrates immediately upon their arrest, are not 
based upon the assumption that the summons or the release of 
an accused person ux>on his own recognizance is a more effective 
method than the arrest or detention in jail or bail of securing his 
appearance at subsequent stages of his prosecution, or that ex- 
amination by a magistrate is a more efficient means of obtaining 
confessions than the third degree. Indeed, we know that it is 
highly probable that they are less efficient means for securing 
those ends. But those who make such proposals believe that 
it is better to employ less efficient means for achieving those ends 
than unnecessarily to confine large numbers of persons in jail or 
to obtain confessions by compulsion. Obviously proposals such 
as these do not raise questions of the relative efficiency of alter- 
native processes or of different varieties of the same process ; they 
raise, rather, questions of the relative importance to us of dif- 
ferent ends. Nearly all of the proposals for the modification of 
those provisions of law which Dean Pound has referred to as 
checks upon prosecution,*® such, for example, as the proposal 
that the privilege against self -incrimination be restricted in its 
application, raise such questions. 

As we have seen, these are questions as to what our ends shall 
be, and not questions as to the means which we shall employ to 
achieve them, and they cannot be answered in terms of knowl- 
edge.** Indeed, many of the proposals of the first group raise 
questions as to ends, as well as questions of relative efficiency. 
This is especially true of proposals for the modification of the 
processes of prosecution. Nearly always these proposals are 
debated not merely in terms of the relative efficiency of alterna- 
tive processes as means to the same end, but also in terms of the 
probable effect of the proposed modifications upon other ends 

“See p 245, fn. 9, supra 

we pointed out m Qiapter II, a rational solution of practical problems 
depends upon knowledge; thus, such questions as what our ends shall be can be 
answered rationally only in terms of knowledge about what they should be. But 
knowledge cannot compel us to approach our practical problems rationally; more- 
over, the absence of knowledge oftm forces us to proceed irrationally, by and 
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which we desire to achieve, such as the protection of the citizen 
against the arbitrary action of officials or the protection of inno- 
cent persons who are accused of crime against unjust conviction. 
Not knowing and being unable to ascertain what these effects will 
be, we are reluctant to adopt such proposals.^® 

Descriptive knowledge — and we possess and can obtain no 
other at the present time — is, therefore, of the greatest practical 
utility in attempts to increase the efficiency of criminal justice 
by reforming its institutions, rather than its processes. Because 
of our capacity to interpret it significantly, it is highly useful for 
that purpose, just as it is in attempts to increase the efficiency 
with which business enterprises are conducted.^® But we must 
guard against the following possible misunderstandings of this 
point. 

(1) We must not be understood as having said that the prob- 
lems which are involved in increasing the efficiency of criminal 
justice and those which are involved in increasing the efficiency 
of business are identical. We have said only that they are simi- 
lar; there are obvious differences as well as obvious similarities. 
It is more difficult to bring about alterations in the processes and 
institutions of criminal justice than in those of business. As we 
have seen, more often than not their alteration is impossible 
without legislative action. Legislation is a cumbersome and a 
slow method of reaching decisions as compared with the pro- 
cedure of the directorates of business enterprises. Because of the 


^’’There are thus two chief impediments to modification of the processes of 
criminal justice or to procedural reform (1) our inability to answer with any de- 
gree of certainty questions regarding relative efficiency, and (2) the inconsistent of, 
and our uncertainty regardmg, the ends we wish to achieve in the course of the 
administration of the criminal law The easier road to administrative efficiency is, 
obviously, the reform of the mstitutions rather than of the processes of criminal jus- 
tice. 

i^It IS not our purpose to hold up business in general as a model of admimstra- 
tive efficiency. A great many businesses are very inefficiently conducted. The point 
IS that some busmesses, which are very large and complex enterprises, are con- 
ducted with a very high degree of efficiency, and that the conditions of their efficiency 
are in general the same as the conditions of the efficiency of criminal justice The 
men who conduct those busmesses have been confronted by practical problems of 
the same general character as the problems which confront those who would make 
crunmal justice more efficient, and thqr have found it possible by c 
solve them. 
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rigidity of the administrative code and for other reasons officials 
have much less freedom of administrative decision and action 
than the administrators of business. The executives of criminal 
justice have not the same power as business executives to control 
the structure, the personnel and the equipment of the institutions 
which they administer. By and large, their subordinates are 
chosen for them ; and they have no power or a very limited power 
to discharge or promote or discipline them or to regulate their 
compensation. Business and business administrators are much 
less subject to the pressures of social groups. The ends of busi- 
ness are more sharply defined, less complex, less numerous and 
less inconsistent than those of criminal justice; and, for that 
reason, it is easier to measure the efficiency of business and of 
its procedures than of criminal justice and of its processes. Profit 
and loss are much more definite criteria of administrative effi- 
ciency than such concepts as certainty and celerity. 

These differences, however, merely make it more difficult to 
vary the processes and institutions of criminal justice than those 
of business. They are not differences in the conditions of admin- 
istrative efficiency; and they do not render it more difficult in 
criminal justice than in business to ascertain the causes of ineffi- 
ciency by common sense interpretations of descriptive knowledge. 

(2) We must not be understood as having said that common 
sense knowledge of the conditions of administrative efficiency is 
as useful in practice as scientific knowledge of the etiology of 
administrative efficiency would be. While common sense tells us 
that the efficiency with which the processes of criminal justice 
are executed is a function of the nature of the processes them- 
srives, of the character of the organization, of the traits of the 
personnel and of the quality of the equipment of the institu- 
tions by which they are executed, and of such environmental fac- 
tors as the pressures of political and criminal groups, common 
sense is unable to say in what ways these factors are related to 
one another or, indeed, completely to enumerate all of the rele- 
vant factors. Common sense is, therefore, unable to say how and 
to what extent variation of one of these factors will cause another 
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to vary, or how or to what degree administrative efficiency wiU 
vary with variations in one or more of these factors. If we had 
such knowledge we wonld possess scientific knowledge of the 
etiology of administrative efficiency, and we should be able to 
control the processes of criminal justice by methods of technology. 

That does not mean, however, that we cannot control them 
to some extent by common sense. While we may not know the 
precise extent to which and the precise manner in which the effi- 
ciency of criminal justice will vary with variations in the char- 
acter and the competence of administrative officials, we can be 
perfectly sure that it is highly probable that the more incorrupt 
and incorruptible, the more skilled and experienced, and the better 
trained for their tasks officials are, the more efficiently the crimi- 
nal law will be enforced. 

(3) Our use of the expression ‘common sense knowledge’ must 
not be misunderstood. By common sense knowledge of the con- 
ditions of administrative efficiency we mean only knowledge of 
the causes of administrative efficiency which is not scientific, that 
is, which is not expressed in the propositions of an empirical sci- 
ence and which is the result of common sense observations and 
inferences rather than of scientific researches.^^ We have not 
meant to say that such knowledge is the common possession of 
all men or that those men who possess it, have it to the same 
degree. We have not meant to say that all men are able signifi- 
cantly to interpret descriptive knowledge of the processes and 
institutions of criminal justice or that the interpretations of all 
men who have that capacity are of equal value. 

The value of such interpretations depends upon the wisdom, 
the insight, the understanding, the detachment and the experi- 
ence of those who make them and, especially, upon experience 
of the processes and institutions of criminal justice. An expert 
in this field is not one who possesses scientific knowledge of the 
etiology of administrative efficiency, for there is no such knowl- 

i^The term ‘scientific method’ is often eiwloyed as if it meant only precise ob- 
servational techniques Our discussion m Qiapter IV makes it clear that while 
precise observational techniques are m^pensable to empirical research, scientific 
method consists of much more than precise observaticm. 
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edge. He is one who possesses rather precise knowledge of the 
characteristics of the processes and institutions of criminal jus- 
tice and of its ends, gained by long study and obseryation ; he is, 
in addition, one who can interpret this knowledge wisely.^® 

It is upon such men and upon the descriptive knowledge 
which they have or can obtain that we must rely in our efforts 
to improve the administration of the criminal law. Because of 
its utility in the solution of practical administrative problems, 
precise and accurate non-guantitative descriptions of the insti- 
tutions and processes of criminal justice should be the aim of 
future research in criminal justice.*® Research by the census 
method, resulting in quantitative descriptions, should be under- 
taken with discrimination and only when it gives promise of 
results capable of significant interpretation.®® The joy which 
investigators experience when they can express their findings in 
numbers, in charts, in graphs, and in elaborate tables, does not 
justify the collection of masses of data of doubtful validity and 
of little significance.®* Too much research has been done which 
has merely revealed the obvious or has disclosed what we already 
knew. 

Above all, we should realize that we now have enough knowl- 
edge to improve the administration of the criminal law, if we 
really wished to do so. That we do not use this knowledge, is 
additional evidence that we have no genuine desire to increase 


i*He should himself have had first-hand contacts with the enforcement of the 
criminal law or with the institutions of criminal justice, but not necessarily or even 
preferably as an official 

t^It IB sig^nificant that the research said to be necessary in criminal justice by 
sttch men as Smith, Moley and Sutherland, is chiefly of that character 

sopor practical purposes, it is, for example, much more useful to know that pre- 
liminary hearmgs are conducted m noisy, crowded court rooms, that they are con- 
ducted with great haste, that the presentation of the evidence is casual, careless and 
unmtelligent, that political mfluences are rampant m the magistrate’s court, that the 
prosecutor does not prepare his cases, etc, tlian it is to know that the magistrate 
dismisses 42 or some other percent of the cases 

stNumbers, and what is popularly called ‘statistics’, have a rhetorical effectiveness 
which is both useful and dangerous An argument or an appeal which is supported 
by the citation of figures takes on an appearance of factuality, whether or not the 
numbers represent valid quantitative knowledge, whether or not the numbers have 
any significance whatsoever. Thus, the mass of census data collected by the crime 
surveys can be used rhetorically to persuade an audience that crmunal justice is m- 
effident, even though the numb^s tell us nothing of the sort 



INCREASING EFFICIENCY OF CRIMINAL JUSTICE 333 


the efficiency of criminal justice. To postpone serious efforts at 
reform until we have more knowledge is not a praiseworthy ex- 
hibition of the scientific temper; it is rather a manifestation of 
our unwillingness or incapacity to make the alterations in the 
processes and institutions of criminal justice which are clearly 
indicated by the knowledge which we now have; too often we 
resort to research as a means of escape from exigent practical 
problems. A single example will serve for purposes of illustra- 
tion. We know perfectly well that the quality of the personnel 
of criminal justice is inferior, and inevitably so, in view of our 
methods of selecting, promoting and training officials, and in 
view of our apathetic and indifferent attitude toward official 
malfeasance and incompetence.** But we make no really serious 
effort to improve the quality of the personnel of criminal justice. 
We seem to have reconciled ourselves to mediocrity and venality 
in public office if, indeed, we do not desire them, and to have con- 
vinced ourselves that by modifications of the administrative code 
we can counteract the dishonesty and stupidity of officials.*® 

22The surest way to increase the efficiency of criminal justice, is to improve 
the quality of its personnel As compared with alterations m the personnel, modi- 
fications of the structure and modernization of the equipment of the mstitutions of 
criminal justice, and changes in its processes are of slight importance As Moley 
has said. Our criminal courts, p xiv “In those few instances in which it has been 
tried, perfection of organization has failed to create marked difference m the net 
result Good prosecutors and strong judges seem to do well in badly organized 
courts while . mferior persons do badly in the midst of structural perfection.” 

2*Of course, in order to increase the efficiency of criminal justice we must not 
only know the causes of inefficiency, but we must also be able to eliminate them 
However, knowledge of the causes of mefficiency usually suggests means for their 
extirpation or, at least, their alleviation We do not minimize the difficulty in many 
cases of contriving means for improving the processes and institutions of cnnunal 
justice, but we msist that in most cases in which we know the causes of inefficiency, 
common sense will enable us to contrive such means, provided only that we have 
the will to do so and know what we want to accomplish It may be that the first 
device which we employ will not accomplish our purpose, but with the necessary will 
to attam our end common sense will usually enable us to contrive other means. 
Perhaps none of our problems is more difficult of solution than that of improving 
the personnel of cruninal justice, of getting more competent judges, for example. 
And yet it must be clear that it is not because we lack knowledge but, rather, because 
we lack single-mindedness of purpose that we have failed to solve that problem. Busi- 
ness men do not usually let political bosses select the business personnel, nor do 
they themselves select it on a political basis We do not face such problems with 
candor and vigor We temporize with them mstead of going to the heart of them. 
This IS in part due to the confusion and complexity of our ends, bid it is also in 
part due to inertia and mdiiference. 
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THE CRIMINAL LAW 
Section 1. The Problems of the Criminal Law. 

The criminal law, like any other division of substantive law, 
consists of the propositions which the state enforces at a given 
time as rules of law. The propositions of the criminal law do 
not differ formally in any respect from the propositions of 
other branches of the substantive law, such as torts, property 
and contracts. Propositions of law, unlike propositions of science, 
do not express knowledge; they express practical judgments and 
decisions. We shall presently distinguish among a number of 
different ways in which propositions of law can be considered. 
When they are viewed as descriptive propositions they cease to 
be propositions of law and become true, false, or probable, as 
matters of knowledge. 

In terms of its content the law of crimes is most closely 
related to the law of torts. This affiliation is not only discernible 
in these bodies of law as they now exist, but is also discovered 
in their common historical roots.* >Vhether or not there is clear 
rational ground for the distinction between the concept of tort 
and the concept of crime, between civil and criminal liability, 
the distinction can be made in fact by reference to clear differ- 
ences between the operations of the law of torts and of the law 
of crimes. In the first place, the law of torts regulates contro- 
versies between citizens, whereas the criminal law regulates the 
prosecution of citizens by the state. In the second place, the law 
of torts provides remedies in the form of compensation, damages 
and restitution, whereas the criminal law provides for the official 
treatment of criminals. The behavior content of the criminal 

ipor a discussion of the historical development of the criminal law in relation 
to the law of torts, see Maine, Anctml Law, 3rd Am ed, Ch. X; and Vuiogradoff, 
HUiortcal Juritpnidtnct. For a discussion of the common basis of liability in tort 
and criminal acbons, see Holmes, Tht Common Low, Lectures II, III, IV. 
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law resembles the behavior content of the law of torts mnch 
more closely than the treatment content of the criminal law 
resembles those provisions of the law of damages, which define 
the extent of liability for torts. The law of damages determines 
the consequences of torts just as the treatment content of the 
criminal law determines the consequences of crimes; but, in the 
first case, the consequences take the form of judgments for money 
damages, whereas, in tlie second case, the consequences take the 
form of sentences to the various modes of treatment. This 
difference between the operation of the law of crimes and of the 
law of torts will be found to be crucial in our later discussion of 
the purpose of the criminal law and the justifiability of its 
treatment content. 

Just as the body of propositions which define the kinds of 
behavior which are torts, is separate from, although related to, 
the body of propositions which determine the consequences of 
torts, so the propositions which express the behavior content of 
the criminal law are separate from, although related to, the 
propositions which state its treatment content. The behaiior 
content of the criminal law is expressed in propositions which 
define specific crimes. Each of them determines, within a range 
of ambiguity, the elements of a specific crime. We need not for 
the present distinguish the acts, states of mind and surrounding 
circumstances, which may be elements in the definition of a 
crime. The treatment content is expressed by propositions which 
determine, again with relative imprecision, the modes of treat- 
ment which are the consequences of specific types of criminal 
guilt. 

We must distinguish among three ways in which any propo- 
sition of law can be considered. 

(1) Propositions of law can be viewed as definitions. In 
this sense they are declarative. 

(2) 'yhey can be viewed in the imperative mood as commands 
or prohibitions accompanied by a political sanction. It should 
be noted here that from this point of view the behavior content 
of the criminal law, or of the law of torts, is a set of commands 
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or prohibitions, while the treatment content of the criminal law 
and the law of damages are to be considered as stating the sanc- 
tions. 

(3) They can be viewed as empirical propositions which 
describe what the courts and otlier official agencies of the state 
have done in certain cases.* If these descriptive propositions are 
converted into generalizations they yield predictions of what 
will be done in the future to individuals who behave in certain 
ways. It should be noted that these predictions are always more 
or less contingent. 

It is only as a definition or as a command or prohibition that a 
proposition has the status of a rule of law. As a description or 
prediction, it is a proposition of fact which falls within the 
domain of whatever empirical science comprehends the admini- 
stration of law. In Chapter IX our knowledge of the administra- 
tion of the criminal law was surveyed. The validity of the 
propositions of the criminal law as descriptions of what courts 
and other officials do in fact, and hence their probability as 
predictions, was there indicated in the light of knowledge about 
the administration of the criminal law derived from other 
sources.® We shall, therefore, ignore the descriptive interpreta- 
tion in this chapter which is devoted exclusively to an analysis 
of the criminal law without any reference to its administration. 

The declarative and imperative interpretations of proposi- 
tions of law are not, as has sometimes been supposed, inconsistent 


2With respect to the interpretation of propositions of law as descriptions, com- 
mon law rules differ from statutory enactments Qimmon law rules can viewed 
as descriptions of past judicial action and can be generalized so as to yield predic- 
tions of future judicial action Statutes arc merely predictions until they are inter- 
preted and employed in particular cases 

■The point can be illustrated by reference to the crime of perjury which is one 
of the crmies defined and prohibited by the behavior content of the criminal law 
We caimot merely by a consideration of the rule of law defining and prohibiting 
perjury ascertain its validi^ as a proposition describing what the courts have done 
or Its probability as a prediction of what they will do For these purposes we need 
empirical knowledge. We need to know how much perjury has bem committed, 
how many perjury prosecutions have been instituted, and in how many convictions 
they have resulted. This knowledge tells us that, as a descriptive proposition, the 
proposition has little validity, ana as a prediction, a low degree of probability 
Gxivictions for perjury have been rare, although the volume of perjury has bem 
great; it is highly improbable that persons committing perjury in flie futiire will be 
convicted. 
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with each other.* As declarative, propositions of law are the 
elements of legal theory; taken as a set of propositions, they 
provide an analysis of a body of legal concepts. As imperative, 
propositions of law are rules; they are regulative in two senses 
which must be clearly distinguished. In the first sense, they are 
rules which prescribe the action of officials as officials. In the 
second sense, they prescribe the conduct of citizens. It is in this 
sense that they are commands or prohibitions. As a prescription 
of official action a proposition of law is addressed only to officials ; 
as a command or prohibition a proposition of law is imperatively 
addressed to all persons, including officials. It should be noted 
that this distinction is in part the distinction between substantive 
and procedural law : the propositions of procedural law are imper- 
ative in only the first sense as prescriptions of official action, where- 
as the propositions of substantive law are imperative in both of the 
senses indicated. The propositions expressing the treatment con- 
tent of the criminal law and the law of damages are to be con- 
strued as imperatively addressed only to officials. As prescrip- 
tions of official action they constitute the sanctions necessary to 
enforce the commands and prohibitions of the behavior content.® 

The problems of the criminal law are the same whether the prop- 
ositions of the criminal law be construed as declarative or impera- 
tive, and theoretical problems can be distinguished here, as else- 
where, from practical problems. This distinction serves also to 
differentiate the study from the practice of the criminal law. 
The jurist, as a student, is concerned exclusively with theoretical 

*It is the essential defect m Austin’s analysis of the nature of law, that he fails 
to reco^ize that any proposition of law is convertible from the imperative into the 
declarative mood, and conversely Austm is correct to the extent that he identifies 
rules of law with unperative propositions, rules are prescriptions But proposi- 
tions of law must be considered m relation to one another Thus considered, they 
are not rules but declarations, — definitums and determinations which are relat^ ac- 
cording to the generality of the concepts which they define and determine As a 
command or prohibition, a proposition of law can and must be considered m isolation 
from other propositions, aluiough, of course, in order to know its meaning, as a rule 
to be applied to a specific case, it may be necessary first to consider it as declarative 
and, therefore, m relation to other propositions 

®It should be noted here that the interpretation of the propositions expressing 
the treatment content of the criminal law as sanctions, presupposes an answer to 
the question what is the ultimate end of the criminal law The notion of a sanction 
entails the idea of the deterrent purpose of treatment This, as we shall see, is in- 
consistent with the purpose of treatment as pumtive retribution. 
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problems; the lawyer, the judge, the l^slator and other ofBcials, 
as practitioners, are concerned exclusively with practical prob- 
lems.® 

The theoretical problems of the criminal law are in part 
problems in jurisprudence which are common to aU divisions of 
law. These problems can be divided into two groups. The first 
consists of questions which occur in that branch of jurisprudence 
which falls within the domains of ethics and politics : such ques- 
tions as what should be the ultimate end of criminal law, what 
behavior shoidd be made criminal, what treatment should be 
accorded criminals. These questions require an analysis of the 
foundations of law. Laws are political instruments. The ques- 
tion what end they should serve is, therefore, a question in the 
rational science of politics. To ask what behavior should be 
made c rimin al and how criminals should be treated is to inquire 
into the justifiability of the provisions of the criminal law. 
These questions can be answered only by a definition of justice 
to be found in the rational science of ethics. 

The second group consists of questions which can be answered 
by a study of the criminal law without reference to ethics and 
jmlitics : such questions as what have been or what are the pur- 
poses which the criminal law has served or does serve, what 
behavior has been made criminal at different times and places and 
what behavior is now made criminal by the laws of a given 
state, what treatment has been applied to criminals at different 
times and places and what treatment is now applied to them. 
These questions can be answered only by an historical and a com- 
parative study of criminal law and by knowledge of the criminal 
law as it exists today. This knowledge, as we shall see, may be 
merely information about the content of the criminal law or, if 
properly developed, may take the form of a rational science of 
criminal law. 

The practical problems of the criminal law are different for 
different kinds of practitioners. We shall consider here only the 

*It must be understood that the same individual of course, be both a student 
and a practitioaer. Judga and legislators are often jurists as well 
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problems of the legislator and of the judge. These practical 
problems are parallel to the theoretical problems; they differ in 
that they ask what shall be done instead of what should be done 
or what is or has been done. 

The legislator must decide what behavior shall be made criminal 
and how criminals shall be treated. Were he a perfectly rational 
legislator, his answers to these questions would be dictated by 
his answers to the theoretical questions what behavior should 
be made criminal and how should criminals be treated. The 
practical problems of the judge differ from the practical problems 
of the l^slator only because he is an administrative officer who 
must decide, not what kinds of behavior shall be made criminal 
or how criminals shall be treated, but whether particular persons 
have in fact behaved in ways which are prohibited, and, if so, 
to what modes of treatment they shall be subjected. The judge, 
however, is never exclusively an administrator. He performs a 
legislative function to the extent that his rulings upon questions 
of law can be formulated in propositions which more sharply 
define criminal behanor. Some theory' of the criminal law must 
dictate both his decision of particular cases and his judicial legis- 
lation. To the extent that he is left with freedom of decision, he 
will, if he is a rational judge, answer the question whether particu- 
lar behavior shall be made criminal only after he has determined 
what behavior, in general, should be made criminal. 

We shall proceed in this chapter, first, to consider the theo- 
retical problems which we have indicated and, then, to formulate 
the conditions of a rational solution of the practical problems of 
the judge and the legislator. The basic question is what end 
should the criminal law serve. The answer to this question deter- 
mines in part the answer to the questions what behavior should 
be made criminal and how criminals should be treated, as well 
as the solution of the practical problems of the judge and of the 
l^islator. 
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Section 2. What Should be the Ultimate End of Criminal Law. 

Two answers have been given to this question. The first, in 
point of time, is that the purpose of the criminal law is to pre- 
serve and increase the welfare of the state, which has been vari- 
ously called the common good or the political good. The other 
is that the criminal law should serve the end of mot ins out pun- 
ishment as retribution for crime.'' 

The inconsistency of these two theories can be indicated as 
follows : according to the first, the provisions of the criminal law 
are justifiable only to the degree that they serve the common good 
and punishment as a mode of treatment can be justified only in 
this way; according to the second theory, the iirovisions of the 
criminal law are justifiable to the e.vtent that they apimrtion 
degrees of punishment as measures of retribution for ollenses of 
different degrees of gravity, and punishment is tlie onJji mode of 
treatment which can be justified at all The inconsistency cun be 
emphasized by two dilemmas which formulate the oiiposition be- 
tween the theories. ( 1 ) Either punishment is justified as retribu- 
tion or it is justified as a means to the common good by uay of 
deterrence and reformation (2) Either punishment is the only 
mode of treatment which is justifiable or any mode of treatment, 
whether it be punitive or not, is justifiable. 


^It must be understood that we are not here discussing what arc or what have 
been m fact the ends of the criminal law, but rather, what should be the end of the 
cnmmal law, which is a question of theory and not of fact As a matter of fact, the 
cruninal law was probably in origin an instrument of vengeance by which the state 
satisfied and socialued the vindictive reactions of its citizens (see Maine’s discus- 
sion of this pomt, op. at , Ch X), but no theory of the criminal law has ever 
maintained that it should be an instrument of vengeance The end of retributive 
justice by meting out punishment for offenses must not be confused with the vindic- 
tive sentiments which may in fact exist at aw time in a society and find satisfac- 
tion in the operations of the criminal law This confusion is, in part, responsible 
for the designation of the theory of the cnmmal law as serving the end of punitive 
retnbution, as the classical theory If by classical is meant cither (1) a position 
grounded m the writings of Plato and Aristotle or (2) the earliest and most ancient 
understanding of the criminal law, it is a misnomer to call this theory classical 
Its fimt explicit statement occurs at the end of the eighteenth century On the other 
hand, the conception of the criminal law as serving the common good can properly 
be called the chusical theory As F H Bradley points out {Ethical Studies, 2nd ed , 
Essay I), the punitive theory, formulated in the eighteenth century, is a philosophical 
statement of the vulgar or popular notions of responsibility and punishment, which 
are prdnbly extremely old. 
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This issue must be resolved. It can be resolved by showing 
which of the two theories is the correct analysis of the ethical and 
political considerations in the light of which the purpose of the 
criminal law must be determined and its provisions justified. 
It can thus be shown that the punitive theory is a fallacious 
analysis and that the non punitive theory is correct.® 

It is necessary to state the grounds upon which the resolution 
of this issue is achieved. Ethics and politics are the subject mat- 
ters of rational sciences. Questions about the final end of law 
and about the nature of justice can, therefore, be answered cor- 
rectly or incorrectly. They are not, as is currently supposed in 
certain quarters, matters of opinion.® Much contemporary dis- 
cussion of the criminal law is satisfied to report these two oppos- 
ing doctrines as if their opposition represented an ultimate 
difference of opinion which offered only a prejudicial and not a 
rational choice. We are not approaching the issue in this way. 
TiTiile there are a number of different ethical doctrines which can 
be distinguished in terms of authorship, historical locus, and 
tenets, they all have a common subject matter of which they are 


serving the end of punitive retribution ‘the p 
ception the ‘non-punitive theory’, although th 
tions of the differences between these two doctrines 

Bfn his Essay Conccrnmg Human Understanding Locke distinguishes between the 
physical sciences, in which man can have probable knowledge, and the moral sciences 
and mathematics, in which man has certam knowledge In Chapter 3 of Book 
IV he writes “The idea of ourselves, as understanduig, rational beings, be- 
ing such as is clear in us, would. I suppose, if duly considered and pursued, 
afford such foundations of our duty and rules of action as might place morality 
amongst the sciences capable of demonstration wherein I doubt not but from self- 
evident propositions, by necessary consequences, as incontestable as those m mathe- 
matics, the measures of right and wrong might be made out, to anyone that will 
apply himself with the same indifferency and attention to the one as he does to the 
other of these sciences . ‘Where there is no property, there is no injustice’, is 
a proposition as certain as any demonstration in Euclid for the idea of property 
being a right to anything, and the idea to which the name injustice is given being 
the invasion or violation of that right, it is evident that these ideas, being thus 
established, and these names annexed to them, I can as certainly know this proposi- 
tion to be true, as that a triangle has three angles equal to two right ones Again, 
‘No government allows absolute liberty’ The idea of government bemg the estab- 
lishment of society upon certain rules or laws which require conformity to them, 
and the idea of absolute liberty bemg for anyone to do whatever he pleases I am 
capable of being as certain of die truth of this proposition as of any m mathematics ’’ 
Locke makes clear that moral science is knowledge of the relation between ideas, 
whereas physical science is knowledge of matters of fact This accounts for the cer- 
tainty of the former and the contingency of the latter 
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attempting to present an analysis. If the field of ethics were not 
their common subject matter, they could not be recognized as 
different ethical doctrines. Furthermore, their differences are 
of two sorts. As geometries differ with respect to the postulated 
conditions of spatial construction, so these ethical doctrines differ 
in terminology and in postulates. Like geometries, they are 
capable of being translated by the application of transformation 
formulae.^® Thus, their plurality is reduced. But these doctrinal 
differences may also represent errors or inadequacies in analysis, 
which can be detected and criticised in ethics as in mathematics. 
Approaching the issue between the two theories of the criminal 
law in this way, we can resolve it beyond further dispute by rea- 
sonable men. To deny that errors in ethical analysis can be 
detected or to maintain that controversies in ethics are merely 
expressions of differences of opinion which are unsusceptible to 
rational criticism, is to be essentially unreasonable. If there is 
any one who holds this position, it is clear that he cannot be 
appealed to upon rational grounds. 

We shall first present the non-punitive theory of the criminal 
law. In the light of this doctrine, we shall be able to indicate 
the errore of analysis in the opposing theory. When these errors 
are corrected the latter position is entirely transformed. It be- 
comes identical with the non-punitive theory. There is, thus, 
only one correct ethical analysis of the criminal law. 

In the first place, the criminal law like any other body of law 
having a political sanction, is an instrument of the state. It is 
designed and administered for the sake of the welfare of a political 
society, however much in fact it may serve contrary purposes. 
This conception of the function of law in general, and of the crim- 
inal law in particular, is common to such diverse thinkers as 
Aristotle and Thomas Aquinas, on the one hand, and Bentham 

i®Thtif, John Stuart Mill m the openins chapters of his UtUttarianism translate 
the conclusions of other ethical doctrraes into his own. It is an excellent illustraUoo 
of the technique of doctrinal transformation. Unfortunately, Mill fails to appreciate 
that one of the effects of this translation is to reveal the utter lack of origiaahty m 
utilitarianism and ffx absence of genuine issues bet w e en himself and those whom he 
diought to be hit opponewti, 
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and Yon Jhering, on the other.^^ It must be understood that 
societies are differently constituted and that according to the 
differences in their constitutions, their welfare or good may de- 
pend upon different conditions. These differences are, however, 
not relevant to the point here being made. However the social 
good be defined in a given society, the laws created and enforced 
in that society must be intended to realize that aim.^* 

It is in the light of this conception of the purpose of law that 
the justice of laws, or legal justice, is defined. Laws are just or 
right if they serve the common good ; they are unjust if they are 
contrary to it. Whereas justice is an absolute, no law can be 
more than an inadequate determination of justice and in this 
sense can be only relatively justifiable or unjustifiable.^® The idea 
of justice as conformity to the social good is thus a standard by 
which particular laws can be more or less justified. We are not 
here concerned with the degree of justifiability of any law, but 
merely with the conception of justice which underlies the justifica- 
tion of all laws. The critical point is that a just law is not an 
end in itself, but that it is a means, one among many, to achieve 

iJThus Aristotle “The laws in their enactments 
mon advantage either of all or of the best, or of thos . 

of the sort, so that in one sense, we call those acts ]ust that tend to produce and 
preserve happiness and its components for the political society ” Ethics, V, 1. 

Similarly Aquinas “Laws are enacted for no private profit, but for the common 
benefit of the citizens Every law is ordamed to the common good.” i'wnifM 

Theoloqica, la Ilae, Q 90, Art 2 

And Bentham “The public good ought to be the objective of the legislator; 
general utility ought to be the foundation of his reasonings To know the true ^ood of 
the community is what constitutes the science of legislation , the art consists m find- 
ing the means to realize that good ” Principles oj Legislation, Ch 1 

t^This statement must not be interpreted to mean that every law enacted in a 
given society does m fact express this intention. As we shall see, the distmction 
justifiable and unjustifiable legislation is m terms of the standard here mdi- 

lust be recognized that we can know what truth is without knowing whether 
_ proposition presented to us is true; and we can know what probabihty is 

without knowmg whether a given proposition is probable or what degree of prob- 
ability It has Similarly, we can know the nature of justice without bemg able to 
know whether a given law is just, we can know what are the conditions of the 
justifiability of any law without knowing to what degp-ee a given law is justifiable. 

Thus, Plato says in The Republic, Book V : “We are inquiring mto the nature of 
absolute justice and mto the character of the perfectly just, and mto m justice and 
the perfectly unjust, that we might have an ideal We were to look at these in order 
that we mi^t judge of our own happmess and unhappmess according to the standard 
which th^ exhibited and the d^ree m which we resembled them, but not with any 
view of showing that they could exist in foct” 
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the ultimate political end of the state’s welfare. Justice, whether 
it be a virtue in human character or a virtue in a law, is like any 
other virtue, a means and not an ultimate end. 

We can now turn to the answer which this theory of justice 
gives to the question of the justifiability of punishment. The 
justifiability of the propositions expressing the treatment content 
of the criminal law is determined by reference to the standard of 
justice which has been indicated. Treatment which consists in 
the infliction of pain upon the criminal is justified to whatever 
extent such treatment achieves the ends of deterrence and reforma- 
tion which, in turn, are means for the protection of society 
against conduct which it deems contrary to its interests. The 
infliction of pain is never justified merely on the ground that it 
visits retributive punishment upon the olfender. Punitive retri- 
bution is not justifiable in itself, and if the infliction of pain is 
viewed as a means to deterrence or reformation and is thus justi- 
fied, it ceases to be punitive retribution. In short, there are only 
two justifications of punishment which cun be advanced, ’■* and 
of these, retribution can be shown to be untenable as a justification 
of punishment. 

Aristotle’s discussion of retaliation, while it is not entirely 
clear, distinguishes between commutative and distributive justice, 
which are proportional, and retaliation which is not Thomas 
Aquinas justifies punitive treatment only as a deleiTcnt or as a 
reformative. Through fear of punishment the commands and 
prohibitions of the law are effective and “law, even by punishing. 


i*Edward Jenks, m his Book of English Law, p 191, enumerates a number of 
different views of the object of punishment which have been held during the his- 
torical development of the English criminal law These reduce either to vengeance, 
which cannot be justified at all, or to retribution, or to the utilitarian grounds of 
deterrence and reformation. 

t®This IS to be found m Ethics, V, 5 What is vague in the analysis is probably 
due to the fact that Aristotle is considering Greek law in which there is no share 
distinction between criminal and civil liability Thus Vinogradoff, op at , pp 69-70, 
points out that Aristotle dentes the Pythagorean conception that the root of justice is 
m retribution. According to Vmogradoff’s interpretation, retaliation or retribution 
cannot be applied in criminal justice, although what is analogous to it, namely, the 
proportions of commutative and distributive justice, is applied by the civil law In other 
words, the notion of retribution is proper only as a measure of exchange between 
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leads men on to be good.”^* Capital punishment, for instance, 
is justified only “in so far as it is directed to the welfare of the 
whole (■ommiinity.”^’^ Aquinas expresses the position of the 
medieval Catholic Church which, as Munroe Smith has pointed 
out, conceived penalties under two heads, those inflicting punish- 
ment retpiired for the maintenance of the social order, and those 
which were recognized as healing penalties {poenae medicinales) 
for the purpose of reforming the criminal.’" Here, clearly, the 
justification of punishment, as part of the treatment content of 
criminal law, is by reference to the Intermediate ends of deter- 
rence and reformation and the ultimate end of the social good. 

The position held by Aristole, Aquinas and the medieval 
Catholic Church in respect to the justification of punishment is 
the same as that advanced in the nineteenth century by the 
English utililarians and the continental positivists.’® The anal- 
ysis of law made by Austin and Hentham is an incomplete modern 
statement of the Aristotelian and Thomistic analysis. As we 
have seen, Hentham conceives the end of law to be the welfare 
of the state and his discussion of the utility of laws (as means 
to this end) is formally identical with Aristotle’s discussion of 
the justifiability of laws (as means to the same end). Justice 
and utility are merely different names for the same virtue. It 
must follow, therefore, according to Hentham, as with Aristotle 
and Aquinas, that “punishments are so many evils which are 
not justifiable except so far as results from them a greater sum 
of good.®® Hentham offers a detailed analysis of the factors in 

i80/> cif . la Ilae, Q 92, Art 2 In this, Aquinas follows Plato’s discussion in 
the Gorgtas of punishment as a reformative 

iTO/> cH , Ila Ilae, Q 64, Art 3 

iT/ie Development of European Lave, pp 209-210 

'"The identity of the classical conception of justice m Plato and Aristotle and the 
modem conception of justice by Et^lish utilitarians is nicely indicated by Cicero in 
De Legthus, Book 1, Section 12- “For those creatures who have received the gift of 
reason from nature have also received right reason, and therefore they have also 
received the gift of law which is right reason applied to command and prohibition; 
and if they have received law, they have received justice also Now, all men have 
received reason , therefore, all men have received justice. Consequently Socrates was 
right when he cursed, as he often did, the man who first separated utility from jus- 
tice, for this separation, he complained, is the source of all mischief.” 

^Prtnctples of Legislation, p 60. See also J S Mill’s discussicm of punishment 
in his Examination of the Philosophy of Sir William Hamilton, 
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terms of which punishment is justified or unjustified. Through- 
out this long list, the justification is always the same, namely, 
that punishments protect society by preventing criminal 
behavior.®^ 

The Italian and French positivists agree in general with the 
English utilitarians with respect to the justification of punish- 
ment. They are chiefly concerned, however, with recommending 
changes in the criminal law to increase its reformative influences, 
by the introduction of various non-punitive methods of treatment 
devised for different types of offenders. Their analysis is inade- 
quate, in so far as they ignore or undereinphasize the problem of 
deterrence. Punitive treatment which may not be justified as a 
reformative may be justified as a deterrent. The choice between 
reformation and deterrence must be with respect to their value 
as means to the social good. 

We can now emphasize the three points which differentiate 
this theory of the criminal law from the punitive theory which 
we are about to state : 

(1) Justice is not a final end but a means to the social 
good ; laws are justifiable to the extent that they serve as means 
to this end. 

(2) By this standard of justice the justifiability of any of 
the provisions of the behavior or treatment content of the criminal 
law must be determined. Behavior should be made criminal by 
reference to its social consequences. Treatment should be devised 
with deterrence and reformation as its aims ; it may, but need not, 
consist in the infliction of pain. 

(3) The determination of the social good differs according 
to the constitutions of different political societies. What is justi- 
fiable in the behavior content of a body of criminal law will be 
different according to the nature of the society in which it is 
made and enforced. 

*VThus, for example^ Bcntham shows that punitive treatment can be justified on 
die grounds that it satisiieo 'the vmdictive sentiments of the populace and therefore 
prevents crimes which odierwise be committed as acts of vengeance. Bentham, 
It sho^ be added, is primarily interested m the deterrent effects of punishment 
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The conception of the criminal law as an instrument of retri- 
butive justice^ is based upon the ethical doctrines of Eant and 
Hegel** and is developed in their theories of right. Kant’s ethical 
doctrine has much in common with the conceptions of the Roman 
stoics and, as we shall see, it contains the stoical error of treating 
virtue as a final end. But Cficero®* and other Roman writers 
on law who were also influenced by stoic philosophy never devd- 
oped a conception of the criminal law as a purely punitive device 
in the service of retributive justice. 

Although the Kantian and Hegelian positions are differently 
argued, their major conclusions are the same.*® Kant holds that 
“judicial punishment can never be administered merely as a 
means for promoting a good society, but must in all cases be 
imposed only because the individual on whom it is inflicted hag 
committed a crime” For “one man ought never to be dealt 
with merely as a means subservient to the purpose of another. . . . 

**For a discussion of Staminler and Kcrfiler, followers of Kant and Hegel, see 
Hocking’s Law and Rights, Ch. IV. Stammler and Kohler agree in the notion that 
punishment is just as retribution (p. 43 et seg ) 

“This conception must not be confused with lex talionts of the ancient Hebraic 
code Kant interprets lex talionu in the conventional restricted sense as a measure 
of punitive retribution, that is, “an eye for an eye, a tooth for a tooth, a hfe for a 
life’’ The significance of the position of Kant Hegel is their attempt to justify 
lex talionts m this sense This was never attempted m Greek legal theory, Roman 
jurisprudence, or in the philosophy of law expounded by the fathers of the Catholic 
Church. It may be historically sigmficant that Kant was both a Protes^t and a 
Pietist and, whether explici^ or not. was mfluenced by the Calvinistic revival of the 
legalistic spirit of the Old Testament 

It should be pointed out that the conventional mterpretation of lex talionts con- 
siders only Exodus, XXI, 23-25 But if this passage is read in the context of Chap- 
ters XX, XXI and XXII m their entirety, it will be seen that the Mosaic Code is 
more generally based upon a principle of material restitution which is like the Greek 
idea of commutative justice, that is, m the case of most crimes, the cnminal is 
required to restore the proper^ or pay damages, and no mention is made of punish- 
ment For an mterpretaUon of Exodus m the light of Aristotle, see Aquinas, op. cit.. 
Ha Ilae, Q. 61, Art 4 

“For Cicero’s conception of justice as a means to the good of the state (salutaria 
ret publicae), see De Re Publica, Book 3, pp 32-41. 

“The punitive theory is both the vulrar notion, as Bradley Mints out and also the 
doctrine developed by the two great German philosophers, Kant and He^ “If 
there is any opinion to which the man of uncultivated morals is attached, it is me belief 
in the necessary connexion of punishment and guilt Pumshment is punishment 
only where it is deserved We pay the penalty, because we owe h, and for no 
other reason; and if pumshment is inflict^ for any other reason whatever fiian 
because it is merited by wrong, it is a gross immorality, a crying injustice, an 
abominable crime, and not what it pretends to be." (Ethieal Studus, p. 26) Punish- 
ment IS an end m itseli Kant and Hegel attempted to rationalue the popular or 
vulgar view that punishment is intrinsicalbr just 
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The penal law is a categorical imperative; and woe to him who 
creeps through the sei*pentiiie windings of utilitarianism to dis- 
cover some consideration whicli, by its promise of advantage, 
should free the criminal from the penalty, or even from any 
degree thereof. . . . Justice would cease to be justice, if it were 
bartered away for any consideration whatever”.*® Similarly, 
Hegel points out that punishment is absolutely just. He argues 
against the conception of punishment as preventive, deterrent 
or reformatory, as superficial. Punisliment must not l)e consid- 
ered as a good in the sense of being a means to some other end. 
His position briefly is that wrong being the negation of right, 
punishment is a negation of that negation, or just retribution. 
Retribution, he 8 a 3 's, “is the inner connection and identity of 
two things which in outward appearance and in external reality 
are different.”** It is thus that the essential equality of crime 
and punishment is supposedly established. This equality con- 
stitutes retributive justice, of which punishment is an indis- 
pensable element. 

The Kantian and Hegelian positions con be summarized as 
follows : 

( 1 ) The end of the criminal law is punitive retribution. 

(2) Punitive retribution is essentially just and the justice 
of punitive retribution is absolute, that is, it is not relative in 
any way to the constitution of any given society. 

(3) Justice is an ultimate end. It is to be sought for its 
own sake and without regard to the social good. 

^The Science of Right, Part 2. Sect 49. E Kant furthermore transforms lev 
talwnu into jus tahonis “The right of retaliation,” he says, “is the only principle 
which in regulating a popular court, as distinguished from merely private judgment, 
can definitely assign both the quality and quantity of a just penalty” The jus 
tahonis is absolute It is an end in itself and it is a moral dutv to achieve it always 
Thus, Kant says. “ even if a civil society resolved to dissolve itself with the 
consent of all of its members, as might be supposed in the case of a people mhab- 
iting an island resolving to separate and scatter themselves throughout the whole 
world, the last murderer lying in the prison ought to be executed before the 
resolution was carried out This ought to be done in order that every one may 
realize the desert of his deeds and that blood-guiltiness may not remain upon the 
people ; for otherwise they might all be regarded as participators in the murder as a 
public violation of justice” 

*7 See his Pktlosopky of Rigkt, sections 97-104. 
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(4) Only behavior wbich is morally wrong should be made 
criminal, and punishment is the only proper mode of treatment. 

The errors in this analysis can be simply pointed out.** In 
the first place, Kant and Hegel fail to recognize that laws are 
political instruments and serve a political end. If political ex- 
pediency should require laws which would fail to do retributive 
justice, they would hold exjjedient legislation to be immoral. 
This is a false separation of the fields of legislation and moral- 
ity In the second place, the conception of justice as an end in 
itself is a failure to recognize that all virtues are means to happi- 
ness as the ultimate g(H)d. While, as Aristotle points out in the 
Ethics (I, 7), virtues may be sought for their own sake, they are 
also sought for the sake of happiness, whereas happiness is sought 
only for itself, happiness, not virtue, is the final good In the 
third place, the conception of retaliation as retributive justice is 
based upon a false analogy with the commutative or corrective 
justice of the civil law. Finally, the conception of the criminal 
law as the instrument of retributive justice cannot comprehend 
the distinction between crimes which are nmla prohihita and 


^^The fallacies in the Kantian position due to the association of retributive 
justice with responsibility and free will are discussed in the next section See p 359, 
fn 46, mfra 

2®Kant’s erroneous separation of the moral and political grounds of punishment 
IS best illustrated in the following statement “Punishment in general is physical evil 
accruing from moral evil It is either deterrent or else retributive. Punishments 
are deterrent if tlieir sole purpose is to pre\ ent evil from arising , they are retributive 
when tliey are imposed because an evil has been done Punishments are, therefore, 
a means of preventing an evil or of punishing it Those imposed by governments 
are always deterrent They are meant to deter the smner himself, or to deter others 
by making an example of him But the punishment imposed by a being who is guided 
by moral standards, are retributive Punishments appertam either to the lawgiver’s 
justice or to his prudence — in the first case they are moral, in the second case they 
are practical . All punishments imposed by so\-ereigns and governments are 
practical ; they are designed either to correct or to make an example Ruling au- 
thonties do not punish because a crime has been committeed, but m order that 
crime should not be committed But apart from this actual punishment, every 
transgression has a penal desert for the reason that it has been committed. Punish- 
ment which must follow from the action by such a necessity, is moral and therefore 
a poena vtndtcalnia " Lectures on ethics. New York The Century Co , 1930, pp 55- 
56 See the discussion of this point in the Preface, supra The reader who is inter- 
ested in the point should read all of Kant’s essay from which we quote 

For another aspect of Kant’s separation of the moral and political, see Stammler’s 
discussion of the relation of justice to the common good m The theory of justice. 
New York . The Macmillan Co., 1925, p. ISlff. 
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crimes which are mala in se. These last two points require some 
elaboration. 

Commutative or remedial justice determines the consequences 
of civil liability. Commutative justice was first formulated by 
Aristotle as the arithmetical proportion or equality which must 
obtain between the damage done to, or injury suffered by, the 
plaintiff and the compensation or relief given to the plaintiff. 
Commutative justice thus consists in the compensations and other 
remedies which the civil law affords injured or aggrieved parties. 
It always provides, in some manner, a material restitution to 
the injured party. Civil justice is commutative in the sense that 
it operates to equalize the inequalities which the plaintiff charges 
the defendant with having produced. If retribution means 
nothing more than a material remedy which is proportional to 
an injury suffered, then the civil law can properly be called an 
instrument of retributive justice.*® 

But the criminal law can never be viewed as an instrument 
of retributive justice in this sense. The criminal law is not 
remedial or commutative. The supposition that the equation of 
crime and punishment, the proportion between the gravity of 
the offense and the severity of the punishment, is retributive 
justice, is the result of a confusion of retribution in the sense of 
retaliation with the idea of remedial or commutative justice. To 
think of criminal justice as retributive one must think of punish- 
ment as a recompense to the state for the injury which it has 
suffered at the hands of the criminal. This is clearly a false 
analogy. The punishment of an offender is not a recompense to 
the state, nor as a matter of fact is it a recompense to any critizen 
who may have suffered injury at the hands of the criminal. 
Punishment, therefore, cannot be justified as an act of retribution 
in the sense in which the payment of damages is justified as a 
civil remedy. In short, either retributive justice means the 
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same as commatatiye justice, in which case it applies in civil 
but not in criminal actions, or retribution means retaliation and 
the phrase “retributive justice” is self-contradictoiy since re- 
taliation cannot be justified.*^ 

The other point to be elaborated has to do with the distinction 
between mala prohibita and makk in The TTantiftn and 

Hegelian point of view denies that justice is relative to the nature 
of a political society or that the law is justifiable only as an in- 
strument for achieving the social good, which is differently deter- 
mined in different societies. It is, therefore, impossible from 
this point of view to justify the punishment of acts which are 
not qualified by moral turpitude. But as Holmes points out, a 
malum prohibitum is just as much a crime as a malum in se. If 
there is any general ground for punishment, it must apply in one 
case as well as in the other.®® But this is impossible, according 
to the punitive theory, since only moral wrongs merit punishmmit 
as moral retribution. The view of the criminal law as the instru- 
ment of retributive justice is incapable of comprehending mala 
prohibita as crimes. Since such wrongs are wrongs only because 
prohibited, there can be no justice in the punishment of the doers 
of such wrongs except on the theory that these acts are prohibited 
because they are deemed to be contrary to the interests of the 
state. But this is to justify punishment on the ground of the 
social interests to be protected. Punishment is no longer just 
in itself. 

We can, therefore, conclude with Holmes that “there can he 
no case in which the lawmaker makes certain conduct criminal 
without his thereby showing a wish and purpose to prevent that 

»ilt is interesting to note that in early Roman law criminal actioos were india- 
tinguishable from avil actions m the sense that monetary compensation was the chief 
remedy for mjuries suffered (see Marne, of. c%t., pp. 3S8-JS9). It should also be 
noted that projxisals have been made recently for the extension of dvil remediea to 
cruninal actions in this country. As Holmes points out, there can be no justifica- 
tion for punishment as retribution if the crimiBal has m^ re sti t uti on to tiie party 
who has strSered because of his crime. 

s>We shall return to a fuller discussion of this distmcbon. It is suSdeot hare 
to pomt out that mala irelubita are crimes which differ according to the coo stituti cB s 
of different societies. What is a malum prohiMum ia one society, may not bo so in 
another. 


»Of. eit, p. 46. 



352 


THE CRIMINAL LAW 


conduct. Prevention would accordingly seem to be the first and 
only purpose of punishment.”®* The correct analysis of the end 
of the criminal law and of the justifiability of its behavior and 
treatment content is that first given in the ethical and political 
writings of Aristotle and Thomas Aquinas, and repeated in the 
works of modern utilitarians and positivists. Punishment can- 
not be justified as retributive, nor can retribution properly be the 
ultimate end of the criminal law. The end of the criminal law 
must be the common good, the welfare of a i)olitical society deter- 
mined, of course, by reference to its constitution. Punishment 
can be justified only as an intermediate means to the ends of 
deterrence and reformation which, in turn, are means for in- 
creasing and preserving the welfare of society; the infliction of 
pain may be only one of many kinds of treatment which serve 
this purpose. 

Section 3. What Behavior Should be Made Criminal. 

The behavior content of the criminal law is expressed in all 
those propositions which define specific crimes in terms of their 
constituent elements. These definitive propositions can also be 
read as evaluations. Human behavior is always an element of 
crime and these propositions can be interpreted as evaluating 
certain types of human behavior as criminal. 

The question what behavior should be made criminal is a 
question as to the justifiability of the definitions of particular 
crimes which comprise the behavior content of any body of crim- 
inal law. The answer to this question depends upon two factors : 
(1) the definition of crime and (2) the ultimate end which the 
criminal law should serve. These two factors are not independ- 
ent, since the definition of crime is itself determined by the end of 
the criminal law. The definition of crime is insufficient to decide 
the question what behavior should be made criminal. 


■ Kantian and Hegelian ar^ume 
able arguments are dearly indic 

ncgci, sec n 


Holmes malces an excellent 
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The proper end of the criminal law being the welfare of the 
state, only behavior which is detrimental to that welfare should 
be made criminal. This statement must be understood negatively 
to mean that no behavior which is not detrimental to the social 
good should be made criminal. It does not follow that all be- 
havior which is socially deleterious should be made criminal. 
The definition of crime as behavior which is contrary to the social 
good is, therefore, insufficient to determine what behavior should 
be made criminal. Laws which make certain types of behavior 
criminal may be more undesirable in their social consequences 
than the behavior itself. In many cases it may be impossible to 
determine the balance of advantage and disadvantage, but in 
every case the conception of the criminal law as an instrumental- 
ity for achieving the social good requires a consideration not only 
of the consequences of particular behavior, but also of conse- 
quences of the laws which must be employed to combat them.*® 
For the sake of clarity, let us separate these two factors which 
enter into the determination of the behavior content of the crim- 
inal law. Let us consider, first, the kinds of behavior which it 
is proper to make criminal, and then turn to the disadvantages 
which may attend making certain types of behavior criminal. 

The most important distinction to be made is between behavior 
which is undesirable in any political society and behavior which 
is undesirable only by reference to the special constitution of a 
particular society. This is the Aristotelian distinction between 
acts which are naturally unjust and acts which are unjust only 
because the enactments of a given state prohibit them.*® By acts 
naturally unjust is meant behavior which is contrary to the wel- 
fare of any political society; by acts legally or conventionally un- 

SBBentham’s discussion of the principles of a penal code m his Theory of Legx. 
lation gives the most detailed exposition of this c 
vantages of behavior proposed as criminal and the disa 
make such behavior criminal 

V, 7 Thus he writes “Of political justice part is natural, part legal; 
natural, that which everywhere has the same force and does not exist by people’s 
thinking this or that, legal, that which is ongmally indifferent, but when it has been 
laid down is not mdifferent . . The things which are just not by nature but by 
human enactment are not everywhere the same, smce constitutions also are not 
the same, though there is but one which is everywhere by nature best.” 
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just is meant behayior which is determined to be undesirable by 
reference to the constitution of a particular political society . 
Since states differ in their constitntionB and since their consti* 
tntions determine their welfare differently, behavior which is con- 
trary to the welfare of one state may not be so considered in 
another state. It should be noted, furthermore, that although 
certain types of behavior are universally undesirable, the precise 
determination of what constitutes such behavior can differ from 
society to society. All laws are conventional, and in this sense 
are inadequate expressions of justice. Murder should be pro- 
hibited irrespective of the constitution of a particular society, 
but the determination of what kinds of homicide constitute 
murder is always arbitrary to some degree and a matter of con- 
vention.” 

clear discussion of the relaticn between the general formulae of right and 
justice and particular determinations which are made m positive laws is to be 
found in Whewell’s Elements of Morality (Book 1, Ch. S). “It has been stated 
that moral rules must be expressed by reference to men’s rights ; and thus they neces- 
sarily depend upon rights actually existmg. Further, it has b^ stated that men’s 
actual n^ts are determmed by positive law, men’s rights m each community are 
determine by the positive law of that community But the laws of different com- 
munities are different; and the determination of men’s rights various states 
are various. Personal security, property, contract, marriage, are regulated by very 
different rules m cme state, and m another Private war, slavery, polygamy, con- 
cubimige, have been permitted by the laws of some states; and many other prac- 
tices wluch are forbidden by our laws And it seems to follow from this, that 
morality which depends on the laws, must prescribe different rules, in the states 
in vriiiai such practices are permitted, and in those m which they are forbidden. 

“But on the other han^ we have shown that moral rules exist necessarily; 
that they are necessary to Ae action of man as man; and that they result neces- 
sarily from the possession of reason. From this it seems to follow, that moral 
rules must be necessary truths, flowing from the moral nature of man; and that 
therefore, like other necessary truths, they must be ti ' 
accordingly, moralists have constantly spoken of m< 
mutable, universal truths. 

“How are these two opposite doctrines to be reconciled? 

“They are thus reconciled. The conceptions of the fundamental rights of man 
are universal, and follow necessarily from the moral nature of man; the dj^mtions 
of these risdtts are diverse and are determined by the laws of each state. The con- 
ceptions of personal saf^, security, property, contract, family, exist everywhere; 
and man cannot be conceivi^ to exist as a moral being, in a soi^ condition, without 
them. The rules hy which personal safe^, security, propeity, contn^ families, are 
maintained and protected, are different m different communities, and will differ accord- 
ing to tihe needs and purposes of each community. The rules of morality are universal 
and immuteble so far as thty are expressed in terms of these conc^ions in their 
general form: it is always our dutv to respect the personal safety, the property, 
die contracts, the familj; ties, of others. But if we into those details of law 
by vdiich dime conceptions are in different commumties differendy defined, die 
rules of mm^ty may differ. In one country the way&rer may morally pluck 
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The Aristotelian distinction is unfortunately distorted in the 
distinction between mala in se and mala prohibita and in the 
further extension of that distinction to differentiate felonies and 
misdemeanors. The connotation of the phrase mala in se involves 
more than the Aristotelian conception of acts which are wrong 
naturally. Mala in se are thought to be acts which are wrong in 
themselves, wrong intrinsically, in the sense that they are quali- 
fied by moral turpitude, whereas mala prohibita are supposed to 
be wrong only because of legal prohibition.®® This misses the 
excellent point in the Aristotelian distinction, which is the in- 
troduction of constitutional differences between states as the 
basis for their different prohibitions and the recognition of the 
common structure of all political societies as the basis for their 
common prohibitions;®* furthermore, it ignores the Aristotelian 
point that all crimes are acts legally determined to be criminal 
and hence are arbitrarily or conventionally defined.** 


the fruits of the earth as he passes, and in another he may not, because when so 
plucked, in one place they are, and m another they are not, the property of him on 
whose field they grew The precept, Do not steal, is universal, the law, To pluck 
ts to steal, IS partial ” 

One might disagree with some of the examples which Whewell gives and yet be 
forced to accept his analysis Whewell’s analysis follows Grotius’s distinction between 
the natural and the conventional (See De Jure Belli et Pacts, translated by 
Whewell Cambridge The University Press, 1853 At I, i, 10, 1 ) Grotius m turn, 
under the mfluence of Aquinas, follows Aristotle on this point 

ssBlackstone formulates the tradition of the common law with respect to this dis- 
.* — T,. . ^j,e Introduction to the Commentaries Blackstone 

e distinction between mala in se and mala prohibita involve 
nmon law crimes and crimes prohibited by statute 

:d by moral turpitude are not necessarily crimes, 
qualified by moral turpitude. Aquinas nakes this 

clear 

In answer to the question whether it belongs to human law to repress all vices 
Aquinas says that human law rightly allows some vices, by not repressmg them 
“Human law is framed for a number of human beings, the majonty of whom 
are not perfect m virtue, wherefore human laws do not forbid all vices, from which 
the virtuous abstain, but only the more grievous vices, from which it is possible 
for the majority to abstain, and chiefly those that are to the hurt of others, without 
the prohibitmg of which human society could not be maintained thus human law 
prohibits murder, theft, and suchlike” {Op ett , la Ilae, Q 96, Art 2) 

Similarly Aquuias points out that law does not prescribe all virtues Thus, he 
writes “Law, as statM above, is ordamed to the common good. Wherefore there 
IS no virtue whose acts cannot be prescribed by the law Nevertheless, human 
law does not prescribe concemmg all the acts of every virtue but only m remml 
to those that are ordamable to the common good” {Op cit , la Ilae, Q 96, Art 3) 
^See in this connection Makarewicz, Etnfuhrung in die Phtlosophte des Strafrechts, 
pp. 136-213. The pomt is nicely illustrated by the changes which were made in the 
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In other words, erery act which is made criminal, whether by 
common law or by statute, whether a felony or a misdemeanor, 
should be an act which is determined to be socially undesirable 
either by reference to the nature of ony political society or to 
the constitution of a partictUar society. In some cases this deter- 
mination can be made without a study of the social consequences 
of behavior. This is usually true of behavior which is undesirable 
in aU political societies. Our common experience and knowledge 
may instruct us that such behavior should be prohibited for the 
sake of the welfare of the state. Our common experience and 
knowledge may not, however, suffice to define the acts to be pro- 
hibited with the necessary precision. In other cases, it may be 
necessary to undertake empirical investigations of the conse- 
quences of certain types of behavior, in order to determine 
whether they are socially undesirable and in order to define the 
acts which should be made criminaL In every case it is neces- 
sary to define the social good in the light of an analysis of the 
constitutional determinations of a particular political society. 
The question what behavior should be made criminal is, there- 
fore, in part answerable by rational analysis, common knowledge, 
empirical investigation, and an evaluation of the consequences of 
behavior in terms of some definition of the welfare of the state.*^ 

We can now turn to the other factor which determines what 
behavior should be made criminaL The chief considerations here 
are, first, the enforceability of a law ; second, the effects of a law ; 
and, third, the existence of other means to protect society against 
the undesirable behavior. It is clear that laws which cannot be 
enforced should not be made; hence behavior, the l^al prohibi- 
tion of which cannot be enforced, should not be prohibited legally. 

Ruuian and Italian criminal codes with the advent of communism and foscism and 
^ a comparison of American codes with them. For example the mam emphasis 
in the new Russian code is upon the protection of certain political and economic in- 
terests of the Russian State. In the American codes, political crimes affecting the 
state are, with the exception of treason, relatively few and of much less significance. 

4iBentham*s discussion of preventive legislation illustrates this point nicely. To 
prohibit the carrying of firearms is to prohibit bdiavior which in itself cannot be 
deemed socially malevolent; but it is known that the carrymg of firearms is a con- 
dition of dieir use in socially undesirable ways; hence the justifiability of the pro- 
hibitiooo 
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If the social consequences of the enforcement of a law are them* 
selves undesirable," for one reason or another, it may be difficult 
to determine whether the behavior in question should be pro* 
hibited. The decision may rest in part upon the balance of the 
disadvantages involved or upon the availability of other thiiTi 
legal means of preventing the undesirable behavior. Empirical 
investigation may be needed to decide questions of this sort. In 
some cases it may be impossible to answer the question except by 
the hazard of guesses or opinions. 

The foregoing discussion can now be briefly summarized. The 
criteria to be employed in answering the question what behavior 
should be made criminal are perfectly clear in the light of the 
conception of the criminal law as a means to the social good, but 
the application of these criteria is not uniformly clear and un- 
ambiguous. In some cases rational analysis and empirical knowl- 
edge may provide a determination of the behavior to be made 
criminal and render making it criminal highly justiflable. In 
other cases rational analysis may be inadequate and empirical 
knowledge insufficient to determine the behavior to be made 
criminal, or to justify its legal prohibition except as a matter of 
opinion, the contrary of which is also tenable. In short, our 
understanding of criminal justice does not by itself indicate the 
justiflability or unjustiflability of particular laws. Every par- 
ticular law is a conventional and arbitrary determination of 
justice and we can only make and evaluate this determination in 
the light of knowledge which is not contained in the definition of 
justice itself. To know that the criminal law must serve the 
common good is to know that the criminal law should prohibit 
politically undesirable behavior whenever such prohibitions are 
themselves not more undesirable, but this it not to know what 
particular acts are socially undesirable or when legal prohibitions 
are less disadvantageous than the acts which they seek to prevent 

A number of negative conclusionB can be drawn from this 
analysis of the b^avior content of the criminal law. As it exists, 

prohibiting commercialized vice furnish an example which illustratea this 
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the criminal law is devised to serve the inconsistent ends of social 
welfare and punitive retribution. Due to this inconsistency in 
its actual ends, the behavior content of the criminal law is con- 
fused, particularly with respect to the classification and grada- 
tion of offenses and with respect to the concepts of responsibility 
and culpability. 

The distinction between felonies and misdemeanors is based 
in part on the distinction between mala in se and mala prohihita, 
and in part on the distinction between common law crimes and 
statutory crimes But neither of these distinctions justifies the 
gradation of offenses according to their gravity. Such gradations 
can be justified only by reference to the end of retributive justice, 
which is supposed to require that the severity of the punishment 
be proportional to the gravity of the offense.^® But if, as we have 
seen, criminal justice should not be retributive justice, it follows 
that the purpose of the treatment of offenders is not retaliation 
for the offense committed and, hence, that modes of treatment 
should be determined without reference to the nature of the 
offense. The distinction between felonies and misdemeanors is 
symptomatic of the punitive character of the existing criminal 
law. With the exception already noted, there is no need in a 
non-punitive system for any gradation or classification of 
offenses according to their gravity. Thus, the subdivision of 
such crimes as murder and larceny into a number of offenses 
differing in their gravity has no significance except in relation 


*8There is one possible exception to this statement As Blackstone ^ints out 
(Commentanes, Book IV, Ch 1), if our interest is to deter criminal behavior, and if 
we believe that punishment is a deterrent and that the greater its severity the greater 
IS its deterrent influence, and if we believe that it is more important for the social 
good to prevent certain types of criminal behavior than others, then it may be 
expedient to order offenses according to their gravity, so that punishments can be 
apportioned m severity in order to achiei'e the desired deterrent eflfects But it must 
be remembered that this is mcomplete as a justification for the apportionment of the 
severity of punishments to the gravity of offenses, smce the reformative effects of 
treatment must also be considered It may be more advantageous to the social good 
not to punish offenders with severity apportioned to the gravity of their offenses 
when both reformation and deterrence are considered It must, furthermore, be 
remembered that we do not at present know the precise deterrent influence of punish- 
ment, we do not know that the greater the severity of punishment is, the greater is its 
deterrent influence. Gradation of offenses m gravity can have significance m a non- 
pimitive system cmly in so far as deterrence is concerned, but they must not be re- 
tained as a sdieme of awarding penal deserts 
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to retribution. If the end of the criminal law be the social good, 
there can be no justification'*^ for any classification or subdivision 
of offenses in order to apportion to them punishments differing 
in severity.*® 

The concept of responsibility is another symptom of the puni- 
tive character of the existing criminal law. The distinction 
between responsible and irresponsible individuals is significant 
only in the light of the conception of the criminal law as an 
attempt to punish them for their sins.*® In this conception a 
crime must be an act of free will, and only a free moral agent 
can justly be held criminally responsible for his acts. But if the 
criminal law be properly conceived, a crime can be defined with- 
out any reference to the concept of responsibility. There is then no 
need for differentiation between the responsible and the irrespon- 
sible, between individuals upon whom it is just to visit retributive 
punishment and individuals whom it is unjust to punish. The 
justifiability of treatment is determined by reference to its effects, 
and not by reference to the free will of a moral agent. The treat- 
ment of insane offenders, for example, should be determined by 
the effects of different kinds of treatment upon such individuals. 
The only justification for according different treatment to insane 
and sane offenders must rest upon the effects of the treatment 


♦^Except the possible justification in terms of deterrence, suggested by Blackstone, 
to which we have referred 

<®These mconsistences are strikingly manifest in Blackstone’s discussion of the 
nature of crimes and their punishment (Comtnenlaries, Book IV, Ch 1) Although 
Blackstone views the law as rules, which the sovereign power has thought proper 
to establish for the government and tranquility of the whole, and although he con- 
siders the ends of punishment to be deterrence, reformation and incapacitation, and 
never atonement or expiation, he nevertheless discusses the measure of punishment 
m terms of the gravity of the offense. It must be said in his favor that he is dis- 
satisfied with lex tahoHis as a determination of the measure of punishment, but he 
fails clearly to appreciate that there is no necessary relation between the nature of 
the offense and the treatment of the offender 

^^It should be pointed out that the justification of punishment depends upon the 
conception of the free moral agent and his responsibility As Bradley so clearly shows 
(op cif, p 26, et seq), responsibility and liability to punishment are convertible 
When the former is meaningless, so is the latter, and conversely. The punitive 
theory is usually defended on the ground that to deny the justice of pumshment 
IS to deny that individuals are responsible, which involves the denial that they are 
free moral agents But, of course, it does not follow, first, that if men are free 
moral agents, punishment is necessarily just, or, second, that the non-punitive theory 
cannot be mamtained because it involves the denial that man is a free moral agent 
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and not npon the classification of the insane as morally irrespon- 
sible 

According to the punitive theory, it is generally regarded as 
nnjnst to pnnish even the responsible individual unless he is also 
culpable, that is, in some way at fault.” It is unjust to punish him 
if his act or its results were accidental or fortuitous. The defini- 
tion of culpability thus rests upon the distinction between acci- 
dental behavior, on the one hand, and intentional or negligent 
behavior, on the other.” It would manifestly be absurd to pro- 
hibit accidents, whatever their consequences, or to attempt by 
punishment or other means of treatment to prevent them; and to 
this extent culpability would seem to be an essential element of 
criminal behavior in a non-punitive as well as in a punitive 
system. But in a non-punitive system it would be unnecessary 
to employ the concept of culpability in order to determine how 
severely to punish offenders. In a non-punitive system, such dis- 
tinctions as those between intentional and negligent conduct, 
between conduct which is intentional in the sense that its harm- 


♦■^Except for petty offenses 

**Intenaon and negligence in this connection are terms of ^ and they should 
not be read with their popular meanings. Holmes has made their technical meaning, 
and hence the notion of culpability, very clear In The Common Low, pp 75-76, he 
wrote: 

“All acts are indifferent per se. 

“In the characteristic ty^ of substantive crime acts are rendered criminal because 
tiiey are done under circumstances in which they will probably cause some harm 
which the law seeks to prevent 

“The test of criminality in such cases is the degree of danger shown by experience 
to attend that act under Uiose circumstances. 

“In such cases the mear rea, or actual wickedness of the party, is wholly unneces- 
sary and all reference to the state of his consciousness is misleading if it means an^- 
thi^ more than that the circumstances in connection with which the tendency of hb 
act IS judged are the circumstances known to him Even the recjuirement of knowl- 
edge b subject to certam limitabons A man must find out at his peril things which 
a reasonable and prudent man would have inferred from the thmgs actually known. 
In some cas^ especially of statutory crimes, he must go even further, and, when he 
knows certain fa^ must find out at hb peril whethv the other bets are present 
which would make the act criminal. . . . 

"In some cases it may lx that the consequence of the act, under the circumstances, 
must be actually foreseen, if it is a consequence which a prudent man would not have 
foreseen. . . . 

“In some cases, actual malice or intent, in the common meaning of those words, 
b an element in crime. But it will be found that, when it b so, it is because the act 
when done maliciousljr b followed by harm which would not have followed the act 
alon& or because the intent raises a stroi^ probability that an act, innocent in itself, 
will be followed by other acts or events in connection with which it will accomplish 
die result Bong^ to be prevented by foe law." 
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fnl consequences were actually foreseen and conduct which is 
intentional only in the sense that it should have been foreseen 
that it would probably have harmful consequences, and be- 
tween gross negligence and some lesser degree of negligence, can 
be significant only if it is discovered that the social welfare 
requires that offenders thus differentiated be treated differently. 
These distinctions are merely some among many which it may be 
desirable to make in order to classify offenders for the purpose of 
treating them with optimal effect. 

The question what behavior should be made criminal is thus 
answerable without reference to the question how should offenders 
be treated. The most important consequence of the independ- 
ence of these two problems is the elimination from the behavior 
content of the criminal law of the penal gradation of offenses 
and the concept of responsibility. 

Section 4. How Should Criminals be Treated. 

The provisions of the treatment content of the criminal law 
are expressed in propositions which define modes of treatment" 
Different modes of treatment are prescribed as the legal conse- 
quences to be attached to different crimes. Any attempt to cor- 
relate modes of treatment with types and grades of offenses is 
inconsistent with the conception of the criminal law as preventive 
rather than retributive. Furthermore, if the modes of treatment 
include non-punitive procedures, that is inconsistent with the 
idea of retribution, which requires that treatment be exclusively 
punitive. 

We shall, therefore, consider the problem of the treatment 
of offenders independently of the nature and classification of 
offenses. Whatever efficacy the criminal law may possess as a 
device to prevent crime, must result from the application of the 
modes of treatment which it prescribes to those who commit 
crimes. It is in terms of their preventive efficacy that modes of 
treatment should be determined and not by reference to the false 
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notion that treatment must be retributive in order to be justifi- 
able. In short, the standard of justice by which propositions 
expressing the behavior content of the criminal law can be justi- 
fied, also provides the criteria for the justification of the provi- 
sions of its treatment content. The question how should offenders 
be treated thus becomes the question what modes of treatment 
are justifiable. 

A mode of treatment is justified if it serves the end of the 
welfare of the state. That the prevention of crime is a means to 
this end is unquestionable, since crime is deemed to be socially 
undesirable behavior. But the prevention of crime can be accom- 
plished in a number of different ways. Potential criminals can 
be deterred from committing crimes; conncted criminals can be 
incapacitated or reformed, in which case they, too, are prevented 
from committing crimes.®® If one and the same mode of treat- 
ment were always equally effective, both as a deterrent and as a 
reformative, the problem of determining the modes of treatment 
would be simply a question of the relative efficacy of different 
procedures as preventives Unfortunately, we do not know this 
to be the case and have grounds for supposing that it is probably 
not the case, and that deterrence and reformation are in opposi- 
tion to one another. 

Before we consider this problem let us deal with incapacita- 
tion as a means of preventing crime. We know what modes of 
treatment are efficacious with respect to incapacitation with al- 
most perfect certainty.®^ The first question is w’hether these 
modes of treatment operate to deter potential offenders and if so, 
to what degree. While we do not possess definite empirical evi- 
dence upon which to base an answer to this question, it is highly 
probable that they have some deterrent effect. The second ques- 
tion is what offenders should be treated in this w’ay, that is, what 

•wBlackstone, op cit , Book IV, Ch 1, makes this analysis. He points out that 
the one end of preventme future crimes can be effected "either by the amendment of the 
offender, himself,” or "by deterring others tqr the dread of his example from offend- 
ing in the like way," or “by depriving the party injuring of the power to do future 
misdhief ” 

BtThere can be no question about execution or life imprisonment as incapacitating 
procedures. Whether deportation is effective in this resp^ is, however, questionable, 
but the question need not be answered for the purposes of the present discussion. 
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type of offenders is it jnstifiable to incapacitate. In terms of the 
social good, it must be answered that it is justifiable to incapaci- 
tate only incorrigible offenders. To remove from society an indi- 
vidual who can be reclaimed as a social agent is injurious to the 
welfare of society. While this is clear, the determination of incor- 
rigibility is not clear. Moreover, it is difficult to decide what 
risks society should take, that is, w'hether it should take the 
chance of incapacitating individuals who are not incorrigible 
rather than the chance of returning incorrigibles to society. The 
criteria in terms of which incapacitation is justifiable, can be 
stated; the class of offenders w'hom it is justifiable to treat in 
this way can be defined as incorrigible; but the determination 
of the justifiability of applying this mode of treatment to partic- 
ular individuals is rendered difficult and hazardous to the extent 
that incoiTigibility is difficult to determine. 

It should be noted that incapacitation is always accomplished 
by punitive modes of treatment, that is, modes which result in 
the infliction of pain But it must be remembered that punish- 
ment, in the sense of infliction of pain, is not here punitively di- 
rected ; that is, incapacitation, however accomplished, is not some 
amount of retribution proportional to the offense. This is best 
illustrated in the laws providing for the incapacitation of fourth 
offenders. Life imprisonment could not be justified as retribution 
for a trivial fourth offense; it is justifiable, however, as a means 
for protecting society from an individual whose recidivism is 
taken as a sign of incorrigibility. 

Let us now turn to the deterrence of potential offenders and 
the reformation of actual offenders as ends to be achieved by the 
treatment content of the criminal law. If any mode of treat- 
ment, whether punitive or non-piinitive, is known to be efficacious 
both as a deterrent and as a reformative, there can be no question 
as to its justifiability, but if, on the other hand, it were known 
that a given mode of treatment were efficacious as a deterrent, 
but not as a reformative, or conversely, it would be necessary to 
choose between deterrence and reformation as means to the social 
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good, or between specific amounts of deterrence and of reforma- 
tion, in order to justify the employment of that mode of treatment. 
It must be remembered, furthermore, that deterrence is the in- 
fluence which a mode of treatment exerts upon the entire popula- 
tion, whereas reformation is the influence which a mode of 
treatment exerts only upon that class of offenders to whom it is 
applied. The justifiability of a mode of treatment as a deterrent 
is, therefore, to be determined differently and separately from its 
justifiability as a reformative. The difficulty resulting from the 
separation of deterrence and reformation in the justification of 
modes of treatment may be an insuperable one. Thus, for in- 
stance, it may be discovered that the infliction of pain is more 
effective as a deterrent than non-punitive modes of treatment and 
that the greater the pain inflicted the greater the deterrence. It 
may also be discovered that treatment is more effective in the 
reformation of all classes of offenders, or of most classes of 
offenders, to the extent that it is non-punitive. Were this known, 
it would be necessary to decide whether deterrence or reformation 
is the more effective means to the common good, or whether 
some compromise can be made between these opposing means. 
Questions of this sort may be forever unanswered and our deter 
mination of the justifiable modes of treating offenders may for- 
ever rest upon guesses or conjectures. 

Many discussions of the treatment content of the criminal law, 
particularly of punitive as against non-punitive modes of treat- 
ment, reach easy conclusions because of an inadequate formula- 
tion of the problem. Thus, if only deterrence is considered, puni- 
tive treatment can be justified on the probability that fear of 
pain exerts a restraining influence. If reformation, on the other 
hand, be alone considered, non-punitive methods of treatment can 
be offered as justifiable on the probability that offenders can be 
educated and trained. Each of these proposals faces only half 
the problem. Even if both of these probabilities were supported 
by clear empirical evidence, which, as we have seen, is not the 
case, it would be necessary to determine the comparative social 
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benefits of deterrence and reformation, or at least an optimal 
compromise between tbem."^ 

It is clear that we do not at present possess enough knowledge 
to determine the justifiability of any mode of treatment in terms 
of its reformative or its deterrent efficacy. Unlike the behavior 
content of the criminal law, which can be determined in part by 
rational analysis and common knowledge and experience, the 
treatment content requires knowledge of a sort that we can not 
possess without extensive research. Research has so far failed 
to provide us with this knowledge. 

The criteria by which the justifiability of modes of treatment 
can be determined, entail a number of negative conclusions. In 
the first place, the argument which is advanced against the indi- 
vidualization of treatment as unjust is clearly invalid. By 
the individualization of treatment is meant the employment of 
modes of treatment, whether punitive or non-punitive, which must 
be differently contrived to be suitable as reformatives to differ- 
ent types of offenders. It is objected that the individualization 
of treatment, by adapting the treatment to the offender rather 
than to the offense, is unjust on two grounds: first, that it 
fails to maintain the proportion between the gravity of the 
offense and the severity of the punishment; and, second, that 
the law is not uniformly administered since individuals commit- 
ting the same offense may be differently treated, if they are of 
different types, or individuals committing different offenses may 
be similarly treated, if they are of the same type. We can dismiss 
the first objection as grounded in the fallacious notion of retri- 
butive justice. While the second objection is correct in so far 
as it identifies a just with a uniform administration of law, 
uniformity can be achieved wdth respect to types of offenders as 


®*Thus, in his Theory of Legislation, Bentham discusses treatment almost exclu- 
sively with respect to its deterrent effects and, therefore, considers only punitive modes 
of treatment; on the other hand, the Italian positivists consider treatment almost ex- 
clusively with respect to its reformative effects and hence are concerned only with ffie 
suitability of various kmds of non-punitive treatment for different kmds of offenders. 
The medieval thinkers and Blackstone, who is profoundly influenced by Aquinas, 
through Hooker and Grotius, viewed treatment both with respect to the ends of deter- 
rence and reformation, but, unfortunately, did not conceive of any noa-pumtive modes 
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well as with respect to kinds of offenses; that is, individualization 
of treatment does not mean what the words say, namely, that 
every individual is a unique case to be differently treated, but 
rather that individuals can be classified and that treatment should 
be adapted to types of individuals rather than to kinds of 
offenses. Uniformity would be secured in so far as all offenders 
of a certain type were treated similarly, regardless of the nature 
of their offenses. It must be understood that we are not here 
justifying the program of individualization of treatment. We do 
not know what the deterrent effects of that procedure would be 
nor, as a matter of fact, to what extent it would reform offenders. 
We are merely answering objections which have invalidly held 
this plan to be clearly unjust. 

In the second place, it has been incorrectly supposed that if 
the end of the criminal law is not retributive, its treatment con- 
tent should be entirely non-punitive. While it is true that a 
criminal law, designed to do retributive justice, must be entirely 
punitive, it is not true that a criminal law designed to protect the 
welfare of the state must be entirely non-punitive. The justi- 
fiability of a mode of treatment is based upon the same criteria, 
whether it be punitive or non-punitive.*® Finally, it must be 
pointed out that although we do not at present possess the knowl- 
edge requisite to a proper determination of the treatment of 
offenders with a view to the social welfare, we cannot evade the 
responsibility which the conception of the criminal law, as a 
means to deterrence and reformation, places upon us in this con- 
nection. We cannot avoid the problem of determining what 
modes of treatment are justifiable, by recourse to the erroneous 
notion of retributive justice. If in our present state of ignorance 
we are compelled to base the treatment provisions of the criminal 
law upon conjectures, we should at least recognize that we do not 

®sWe shall not discuss the proposal that -ery sentence should be indeterminate, 
in order that treatment be properly mdividu. sed; nor shall we discuss the problem 
of the protection of offenders agamst admin tratire abuses m a system m which a 
wholly mdetermmate sentence prevails The ; problems are only significant on the 
supposition that it is justifiable to mdividual ’e treatment with a view to achieving 

nation. This j'ustification is, of c (founded ; we do not at present possess 

knowledge which would make it possible to support this clam 
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at present know that any of these provisions is justified. If 
formulating the treatment content of the criminal law is a work 
of trial and error, we should recognize it as such instead of 
defending its propositions by prejudices, unfounded opinions, or 
such erroneous conceptions as that of retributive justice. We 
may never be able to detemdne justifiable ways of treating 
offenders. But that should not lead us to ignore the nature of 
justice. 

Section 5. Knowledge of the Criminal Law. 

The tlieoretical questions which have been discussed in the 
preceding sections can be answered without reference to the con- 
tent of any existing body of criminal law. To say what should 
be the end of the criminal law requires one to go into tlie fields of 
ethics and politics; to say what behavior should be made crim- 
inal and liow criminals should be treated requires, in addition 
to knowledge of ethics and politics, knowledge which has not 
yet been made available by the so-called social sciences and by 
criminology, in particular. But other theoretical questions can 
be asked about the criminal law, to answer which only knowledge 
of the criminal law is needed. These questions are all concerned 
either with the present or with the past content of a given body 
of criminal law or with the contents of two or more bodies of 
criminal law. The knowledge which answers these questions 
constitutes the history and the science of criminal law. 

It is not our purpose here to present the outlines of the history 
or of the science of criminal law. We wish merely to indicate 
the nature of these fields of study and to evaluate work which 
has been done in them. 

A history of the criminal law must be knowledge of its de- 
velopment; it must afford a chronological arrangement of its 
various provisions; it must, however, be more than merely a 
recital of the date, place and occasion of rules of law, it must 
provide a description of the circumstances which attended changes 
in the criminal law and an account of the effects of these changes 
upon its administration. While we have short historical sketches 
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of the primitive origins of criminal law in Western Europe, we 
do not at present possess an adequate historical account of Anglo- 
American criminal law.®* 

A comparative study of the criminal law of different countries 
is another type of approach to criminal law. It provides knowl- 
edge of the similarities and differences of various criminal codes. 
Against the background of these comparisons the peculiarity of 
any given body of criminal law is revealed. The importance of 
this revelation is that it makes clear the arbitrary and conven- 
tional determinations which are necessarily present but can be 
known only through such comparisons. The distinction between 
mala in se and mala prohibita can often be made only in the 
light of a comparative study of the criminal codes of civilized 
nations. The provincial character of mala prohibita is exhibited 
as a product of local prejudices. Furthermore, in the absence of 
knowledge which can properly determine what behavior should 
be made criminal and how criminals should be treated, a com- 
psirative study of various criminal codes affords knowledge of 
the ways in which different countries have undertaken legislation 
by trial and error. Insights thus gained may be useful to guide 
and encourage experimental legislation, if trial and error can 
be so dignified. 

The Anglo-American literature of the criminal law is singu- 
larly lacking in comparative jurisprudence. This is in marked 
contrast to the literature of the criminal law of the various 
countries of continental Europe.®® 

We turn, therefore, to an examination of our knowledge of 
our own criminal law as it presently exists. This knowledge may 
take two forms. It may be purely information or it may be de- 
veloped into a rational science of the criminal law. If our knowl- 
edge consists of no more than is contained in some compilation 


, of Conimenial Crtminai Law 

the first volume of Von Hippel’s Deutsches Strafreeht. 

■"■There » nothing m English whidi approaches m scholarship, sc^ or thorough- 
ness the monumental comparative study of the cnmmal law embomed in VergleKhende 
Darstelhmff des deutschen umd ousloHdueheu Stnfreehts, which is in 16 volumes. 
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of the rxilefi of the criminal law it is information, the validity of 
which can be estimated only by reference to the cases which have 
or have not applied the rules, or have applied them differently; 
but if our knowledge consists of a systemization of these rules, 
established by the definition and ordering of the concepts of the 
criminal law, it takes the form of a rational science. 

Knowledge of the criminal law must be understood as entirely 
retrospective. It consists in knowing what the content of the 
criminal law has been. To the extent that this knowledge is de- 
veloped into a rational science, inconsistencies and confusions in 
the existing provisions may be indicated and the basis of their 
clarification suggested. A science of the criminal law must be 
distinguished from the art of legislation, which is concerned with 
changing the content of the criminal law by addition or subtrac- 
tion. The problem of constructing a rational code of criminal 
law is a legislative problem but one which can be solved only in 
the light of a rational science of the criminal law. In other words, 
the art of making laws or of constructing codes depends in part 
upon a knowledge of laws already existent and applied, and to 
the extent that one aims at rational legislation or codification,*® 
one must possess a rational analysis of the subject matter of the 
criminal law. On the other hand, the scientific inquiry can be 
undertaken without any practical interest in legislative action. 

The subject matter of the criminal law consists of its statutes 
and other rules which judges apply in their decisions of cases. 
Whether the proposition applied to a given case as the rule 
governing its decision is a common law proposition having 
authority by judicial precedent or whether it is a legislative 
enactment, the application of the proposition as the rule of a new 
case, always involves some interpretation of its meaning. The 
subject matter of the criminal law must, therefore, include the 
judicial opinions in which the rules are interpreted and applied 
to specific cases. To know the subject matter of the criminal law 

s«A compilation of statutes and common law rules is often called a code of 
criminal law, but such compilations and arrangements must be distinguished from 
a genuine ccide which is always a system of legal propositions which can be developed 
nnly in the light of a rational science of fhe subject matter of hie criminal law. 
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is, therefore, clearly not an easy task. It cannot be known mere- 
ly by recourse to recorded statutes; nor can it be known by refer- 
ence to some textbook compilation of common law rules. It can 
be known only through an analytical studj' of the statutes and 
the case materials of the criminal law. 

Judges are not jurists in the performance of their judicial 
function. They are primarily administrative officers whose task 
is to decide the cases brought before them. In so far as judges by 
interpretation extend or modify the law, they are legislators. They 
can and do perform these tasks without creating a science of the 
criminal law, although in the formulation of their decisions it may 
be necessary for them to answer theoretical questions Their 
opinions reflect and express their answers to the theoretical ques- 
tions raised by the cases before them, but their opinions can be 
no more than fragmentary attempts to analyze that part of the 
criminal law which is relevant to the case being decided. Judicial 
opinions, therefore, provide the material of, but do not constiute 
a science of, the criminal law. 

The jurist performs no practical service. He is neither admin- 
istrator nor legislator Free of practical exigencies, he can under- 
take a systematic analysis of the subject matter of the criminal 
law. By systematic analysis we mean, first, the definition of the 
concepts to be found in, or presupposed by, the rules of law; 
second, the ordering of these concepts according to their gen- 
erality and subordination; third, the indication of the incom- 
pleteness of the existing body of rules; and, fourth, the clarifica- 
tion of confusions and inconsistencies in that body of rules. 

The knowledge which one would possess of the criminal law 
upon the completion of such an analytical study of it, would con- 
stitute a rational science. In the first place, such knowledge 
would rest upon a rational base. Propositions of the criminal 
law do not provide their own foundation. As we have seen, the 
behavior content of the criminal law attempts to define specific 
crimes, but never defines crime. The propositions of the criminal 
law do not formulate the bases of criminal liability. A rational 
knowledge of the criminal law must, therefore, be founded in 
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propositions of a generality greater than that possessed by any 
propositions which are rules of criminal law. These more gen- 
eral propositions are the definitions of the generic concepts in 
terms of which the significance of the rules must be interpreted, 
and by reference to which they must be systematically ordered.®^ 
In the second place, such knowledge of the criminal law would 
constitute a rational science in the sense that it would be achieved 
solely by rational techniques of definition and analysis. Its 
materials would be propositions. It would require no observa- 
tional process and would in no sense depend upon empirical 
knowledge of the administration of the criminal law. 

The existing Anglo-American criminal law is a texture of 
inconsistencies and confusions which have resulted from incon- 
sistent conceptions of the ends it should serve and from the unsys- 
tematic and haphazard nature of its development. The incon- 
sistencies and confusions are revealed in such concepts as felony, 
misdemeanor and responsibility, in the inadequate and over- 
lapping definitions of particular crimes, and in the provisions of 
the treatment content, which are both punitive and non-punitive. 
These confusions and inconsistencies can be clarified by rational 
analysis ; they cannot, of course, be eliminated or corrected except 
by rational legislation, but such legislation requires the ante- 
cedent development of the rational science by which it must be 
guided. 

A rational science of the Anglo-American criminal law does 
not now exist. At most, there are fugitive articles in technical 
journals which aim at the clarification by rational analysis of 
some small portion of the total field. In method and purpose 
some of these articles are admirable; the traditional techniques 
of legal analysis are thoroughly rational. But these articles are 

“■^Holmes’s chapter on the cnminal law in his Common Law is an excellent 
example of an attempt to lay the foundations for a rational analysis of the cnmmal 
law. In It Holmes imdertakes to define the concepts of criminal lusbce, crime, and 
the bases of criminal liability He applies this analysis illustratively but not adequately. 
Upon a base of the sort which Holmes provides, a rational science of the cnmmal law 
could be constructed by a pamstaking effort to systematize the provisions of the 
criminal law. 
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isolated and fragmentary. They do not satisfy the need for 
systematic and comprehensiye construction.'’” 

Existing textbooks and commentaries are at best merely com- 
pilations of statutes and rules under conventional and uncriti- 
cised rubrics.”” The case books employed in legal instruction 
clearly exhibit the absence of any systematic analysis of the provi- 
sions of the criminal law.*® The textbooks and commentaries 
merely summarize a field of knowledge, more or less accurately. 
Such summaries reveal many ambiguities, confusions and incon- 
sistencies in the statutes and common law rules; the cases, 


BSIt should also be added that most of them do not attempt to base their analysis 
upon the kmd of foundation which Holmes lays m his diapter. The importance and 
method of a rational study of law is clearly stated by him m The Path of the Law 
f Collected legal papers. New York- Harcourt Brace & Howe, 1920, pp 197-198). 
“'The way to gam a liberal view of your subject is not to read something else, but to 
get to the bottom of the subject itself The means of doing that are, m the first place, 
to follow the existmg body of dogma into its highest generalizations by the help of 
jurisprudence: next, to discover from history how it has come to be what it is; 
and, finally, so far as you can, to consider the ends which the several rules seek to 
accomplish, the reasons why those ends are desired, what is given up to gam them, 
and whether they are worth their price. We have too little theory m the Taw rather 
than too much” 

B*If one would appreciate how backward American legal scholarship has been 
in the field of the criminal law, he has only to compare the standard American 
treatises on the cnmmal law, such as Bishop’s, Wharton’s and McLam’s, with such 
European treatises as Von Liszt’s Lehrbuch lies Deutschen Strofrechts, Von Hippel’s 
Deutsches Strafrecht, Garraud’s Traiti Thionque et Pratique du Droit Pinal, 
Carrara’s Programma, Manzini’s Trattato di Dintto Penale Italiano, and Florian’s 
Trattato dt Dintto Penale. 

wihese text books and case books reflect the level of instruction m the criminal 
law which currently prevails m American law schools The crimmal law is for the 
most part studied as a set of rules without rational foundation or systematic order 
The student becomes acquamted with the ambiguities and mconsistencies but is not 
directed toward the solution of the difiiculties thus raised Furthermore, unless a 
student takes a course in the philosophy of law his appreciation of the purpose and 
content of the cruninal law is unenlightened by any understandmg of the nature of 
justice. In so far as American law schools are begmnmg to supplement the tradi- 
tional instruction m cnmmal law or procedure, they are doing so by offering in- 
struction, of a more or less superficial character, m crimmology and in the em- 
piriod aspects of the administration of the crimmal law, using for the latter purpose 
materials gathered from research such as we surveyed m Chapter IX There is no 
tendency £scenuble to study or teach the crimmal law as the subject-matter of a 
rational science. Indeed, the whole contemporary movement m legal research and 
education is in the direction of the empirical and away from the rationaL This 
movement is denommated realism. In so for as realism emphasizes the utihty of em- 
pincal knowledge m the solution of the practical problems which confront me legis- 
lator, the judge and the lawyer throughout the entire domain of law, and the need 
for empirical saences which will supply that knowledge, realism or realistic juris- 
prudence is performing a real service. But m so for as it imores or underestimates 
the importance of the development of a rational science of law and the utility of 
ratkmal knowledge in the solution of sudi problems, it is performmg a disservice. 
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furthermore, reveal inadequate and inconsistent judicial interpre- 
tations of these rules. No attempt has been made to clarify the 
subject matter of the criminal law by the construction of a 
rational science. The kind of restatement which the American 
Law Institute has made of other bodies of substantive law may 
be attempted in the field of criminal law. Such a restatement, 
however, would not constitute a rational science. It would not 
be the drafting of a rational code. The aim of such a restate- 
ment would be merely to summarize the existing law.®^ 

This completes our examination of the theoretical problems 
of the criminal law. We shall turn in the subsequent section to 
the practical problems of legislation and judicial administration. 
In the light of these problems, the practical value of an ade- 
quately developed philosophy and science of the criminal law 
will become apparent. 


Section 6. Legislation by Trial and Error. 

Legislation is the art of making laws. It is a practical activity, 
and the problems of the legislator are primarily practical prob- 
lems. In the field of criminal legislation he is required to decide 
what behavior shall be made criminal and how criminals shall 
be treated. These problems cannot be understood without refer- 
ence to the position of the legislator at a given time and place; 
that is, the problems of legislation must be differently approached 
according as there exists an intricate body of criminal law or 
the task is to create one de novo. In the latter case the legisla- 


«1A jomt committee representing the American Law Institute, The Assodabon 
of Amncan Law Schools and The American Bar Association have recommended 
that the Law Insbtute not cmlv restate the "common law of crimes” but pre^e a 
code of cruninal law (Report of the Joint Committee on the Improvement of Criminal 
Justice, p. 15). The committee say that “although the restatement will be a state- 
ment ^ what the law is and the code of what it should be, the work involved U 
essentially a umt The one depends upon and is an evolubonaiy product of the 
other.” Wa dunk tluit our discussiim m the text makes clear what a naive coo- 
ceptacn this is of vdiat is involved m the omstrucboa of a cade. The committee 
seem to be of the opinion that only empirical knowledge, in addition to the collec- 
tion and compandive study of existing statutory matensl and interpretative de- 
cisions, is neem to construct a code; and that empirical knowledge alone, "&cts”, 
will answer the questions what should be the end of the criminal law, iriiat behavior 
should be made criminal, and how criminals should be treated. There is a raw em- 
piricism in criminal jusboe as well as m criminology. 
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tor would be free to draft a code of criminal law; in the former 
he can only amend and amplify an existing body of rules. 

The problems of criminal legislation today must therefore be 
understood in terms of the characteristics of existing criminal 
law. These can be briefly summarized as follows: (1) The crim- 
inal law serves inconsistent ends. On the one hand, the fact that 
it provides botli punitive and non-punitive modes of treatment,®* 
and the fact that it prohibits many kinds of behavior which are 
not qualified by moral turpitude but are prohibited because their 
social consequences are contrary to the welfare of the state,®® 
as presently constituted, quite clearly show that our criminal law 
is not exclusively the instrument of so-called retributive justice. 
On the other hand, the fact that crimes are classified and subdi- 
vided with respect to gradations in gravity,®^ and the fact that the 
severity of punitive treatment is proportioned to the gravity of 
the offense, are clear indication that our criminal law is not en- 
tirely devised as an instrument for protecting and preserving the 
welfare of the state by means of the prevention of crime through 
deterrence, reformation, and incapacitation. In short, our crimi- 
nal law, throughout the provisions of its behavior and treatment 
contents, exhibits the inconsistencies which necessarily follow 
from its devotion to utterly inconsistent ends.®® 

(2) The behavior content of our criminal law is inadequate 
and incoherently developed. This is in part due to the diverse 
origin of the rules in common law and in statutory enactment 
But both the statutory and the common law provisions present 
a picture of defective definition and confused determination of 

'^Probation, parole and the distinction between adult and juvenile offenders are 
instances of non-punitive inodes of treatment 

“All of the crimes which are traditionally called mala prohibtta exemplify this 
pomt It will be remembered that a system of criminal law devoted to retributive 
pumshment cannot consistently prohibit behavior which although socially undesirable 
IS not qualified by moral turpitude. 

“The classification of crimes into felonies and misdemeanors, the subdivision of 
murder into degrees, of larceny into petit and grand, etc., illustrate this pomt 

“In European criminal codes and in current European legislation the mconsistency 
of these twi "nds is recognized, and some attempt is made at least to effect a com- 
promise bel 'eci them. However unsuccessful this must necessanly be, it is better 
than ^e American practice of ignoring tlie problem. 
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specific crimes.®® The distinction between felonies and misde- 
meanors is relatively indeterminate. Such concepts as responsi- 
bility, culpability, intent and negligence are employed without a 
clarification of their ambiguities. The behavior content of the 
criminal law, in short, is not developed in the light of a rational 
analysis of the bases of criminal liability. 

(3) The treatment content of our criminal law presents a 
picture of inconsistent efforts to punish, on the one hand, and to 
reform and deter, on the other. Furthermore, the contrivance of 
modes of treatment with a view to deterrence and reformation 
represents guesses, and should therefore be the creation of tenta- 
tive practices. IJut the treatment content of the criminal law 
does not reflect our ignorance of the effects of treatment. The 
degree to which it is determinate and fixed is not justified by 
knowledge. Finally, the treatment provisions of the criminal 
law are not properly coordinated with the provisions of the ad- 
ministrative code which must regulate the application and execu- 
tion of the provisions of the treatment content.®’ 

The practical problem of wisely amending and amplifying such 
a body of criminal law is extremely difficult, if not impossible. 
Faced with this problem a legislator can do little more than 
patch and tinker; until the basic inconsistencies are uprooted, 
rational legislation is not possible. If the basic inconsistencies 
were removed, if the legislator recognized that the aim of the 
criminal law is the welfare of the state and not punitive retri- 
bution, rational criminal legislation could be undertaken. But 
this would necessitate the drafting of a new criminal code. 

BOAn examination of the statutes and the cases dealing with homicide is a strik- 
ing illustration of this point An offense should be defin^ so as to mclude only the 
type of conduct which it is designed to prohibit See E Freund’s discussion of the 
failure of the American criminal law to delimit clearly what constitutes prohibited 
conduct m its definition of offenses The classification and definition of crimes J 
Crim Law and Cnminol, 1915, 5, 807-826 

o'^Thus, modes of treatment are prescribed by the criminal code which require cer- 
tam physical and other facilities for their application, and no provision is made 
by the admmistrative code for these facilities The criminal code may prescribe cer- 
tam kmds of treatment for criminals or delmquents who are mentally defective, which 
can be applied only by a trained personnel employmg special physical facilities, and 
the administrative code may fail to provide both the needed personnel and the needed 
physical facilities. 
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We cannot discuss here the probl^s or the procedures of 
any except a rational legislator. By the rational legislator we 
mean one who attempts to answer such questions as what shall 
be the end of the criminal law, what behavior shall be prohibited, 
how shall offenders be treated, in the light of answers given to the 
parallel theoretical questions what should be the end of the 
criminal law, what behavior should be prohibited, how should 
criminals be treated. The existing body of criminal law is 
essentially a product of irrational legislation, either by the judici- 
ary or by legislatures. With respect to specific provisions of its 
behavior and treatment content, it could not have been otherwise, 
since the knowledge required for a rational determination of 
these provisions does not yet exist. But empirical knowledge is 
not needed for the definition of the end of the criminal law and 
for the proper conception of criminal justice. To say that the 
legislation which has produced the criminal law is essentially 
irrational, is to say that it is not philosophically enlightened, 
that it is not directed by an understanding of the ethical and 
political considerations which are basic to criminal jurisprudence. 

We must be content, therefore, to indicate the conditions of 
rational criminal legislation. The rational legislator must, first 
of all, appreciate that the criminal law is an instrument whereby 
to achieve the welfare of the state. He must recognize that 
the welfare of the state is determined by the nature of any 
political society and by the constitution of the particular state 
which he serves."® In short, the rational sciences of ethics and 
politics must aid the legislator in defining the specific interests 
which the provisions of the criminal law should be designed to 
protect. Unless these interests are defined, it is impossible to 

^By the constitution of the state we mean its ^uliar political struct!^ its 
economic structure, and the social aims which its political and economic organization 
it intended to serve. That is, the legislator must have knowledge of intermediate 
ends which are means to the welfare the state. These ends are the various social 
interests which at a given time are thought to be for the common good; while the 
common good always remains the ultimate end of criminal legislation, the determina- 
tion of the conditions upon which it depends, changes from tune to tune and from 
society to society. The process of legislation must, therefor^ be guided by explicit 
analysis of the constituticm of the state. The justice of criminal legislation must be 
determinad reladvely to the nature of a given state. 
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eyalnate behavior as socially nndesirable. Empirical knowledge 
of the consequences of behavior does not by itself ever supply the 
criteria by which these consequences shall be judged as being for 
or against the common good. The standards of evaluation must 
be rationally determined. 

But the solution of the basic problem of criminal jurispru- 
dence, that is, the end of criminal law and the definition of the 
criteria of evaluation, does not suffice to decide specific questions 
about the behavior and treatment contents of the criminal law. 
Although the rational legislator may know what in general is 
justifiable, he wiU not necessarily know whether a particular 
positive rule of law is justified to a definite degree. Empirical 
knowledge is thus required with respect to specific provisions of 
the behavior content of the criminal law. Common knowledge 
and experience may suffice to indicate that certain types of 
behavior should be prohibited ; but in other cases it may be neces- 
sary to ascertain the social consequences of behavior by empirical 
investigation. Common knowledge and experience may need to 
be supplemented by research in order to define with sufficient 
precision the nature of the behavior to be prohibited. With 
respect to specific proAisions of the treatment content, common 
knowledge and experience are much less useful to the legislator. 
It is a common sense generalization of high probability that 
punishment acts as a deterrent, but this knowledge is not precise 
enough for his purposes. He must know the relative deterrent 
effects of different modes of punitive treatment and the rdative 
deterrent and reformative effects of different modes of punitive 
and non-punitive treatment. The problems of empirical research 
in this field are, as we have already said, extremely complicated 
and difficult. But they must be solved. Knowledge of the effects 
of treatment must be available if the treatment content of the 
criminal law is to be rationally determined. It should be re- 
membered that knowledge may be forever inadequate to make 
this determination because of the opposition between the ends of 
deterrence and reformation, and because it may never be possible 
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to know which of these ends is preferable as a means to the 
common good. 

A rational l^slator would be aided, furthermore, by knowl- 
edge of existing and past bodies of criminal law. A history of 
the criminal law and a comparative study of various existing 
criminal codes would serve to supplement the legislator’s in- 
adequate knowledge of the consequences of various types of be- 
havior and the consequences of legislation itself.®® To the degree 
that the knowledge which a legislator possesses with respect to 
the existing criminal law was developed as a rational science, he 
would be able to base his legislation upon an analysis of the 
nature of crime and of criminal liability. Furthermore, a rational 
science of the criminal law would aid the legislator in drafting 
new provisions to avoid the ambiguities, confusions and incon- 
sistencies which it had revealed. 

Finally, a rational l^islator must have empirical knowledge 
of the administration of the criminal law. He ought to know 
how the various provisions of the criminal law work in fact. He 
must know the social consequences of criminal legislation and 
of the administration of the criminal law. If there are alterna- 
tive non-legal means of protecting society against the effects of 
the behavior in question, his decision to make the behavior crimi- 
nal must be based upon the choice of the legal means as the one 
most conducive to furthering the social interests at stake. In 
short, he needs knowledge in order to decide whether the dis- 
advantages resulting from the enforcement of legal provisions 
outweigh the disadvantages of the behavior prohibited 

The legislator requires knowledge of the administration of the 
criminal law in order to solve its administrative problems, in so 
far as these can be solved by changes in the administrative code. 
It is not sufldcient that the criminal law be devised to achieve the 
ultimate end of the social welfare ; the legislator must construct 
an administrative code which will achieve efficient administra- 
tion of the criminal law. To do this he must know the factors 
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upon which such efficiency depends. He must know which of the 
various means which are now employed are more or less efficient, 
in order to choose among them. It is only by knowledge or 
analysis of the conditions of efficiency that he can devise the most 
effective administrative machinery. The drafting of provisions 
of the administrative code thus depends upon empirical knowl- 
edge, some of which may be the result of common experience and 
some of which may be sought by research, in the same way as 
does the drafting of provisions of the criminal code. 

The problem of the treatment of offenders is the most crucial 
problem which a rational legislator faces, because it may be 
necessary to solve it tentatively in the absence of the requisite 
knowledge. He must recognize that a definite mode treatment 
cannot be finally assigned to the infraction of a definite prohibi- 
tion. He must recognize that treatment may be punitive or non- 
punitive, and must be adjusted to the potential and actual 
offender rather than to the nature of the offense But knowledge 
of the causes of criminal behavior and of the effects of modes of 
treatment and other preventive measures is prerequisite to the 
solution of these problems. In the absence of such knowledge, a 
rational legislator can take only one step towards their solution ; 
he must create administrative machinery which will make it 
possible to experiment with modes of treatment when such ex- 
perimentation can be undertaken. So long as the legislator con- 
tinues to make the criminal code a penal code, so long as he in 
great part attaches different kinds of punitive treatment to dif- 
ferent kinds of offenses, so long as he deceives himself into be- 
lieving that he is proceeding on the basis of knowledge, legis- 
lation will not only be inconsistent with the end of the criminal 
law, but will also make it difficult to acquire the empirical 
knowledge without which the treatment of offenders cannot be 
properly determined.^® 

'^OThe legislator may employ the indeterminate sentence, either wholly indeterminate 
or indeterminate withm certam restrictions, in order to make experimentation pos- 
sible He may put such experimentation into the hands of the judge or administra- 
tive boards, prison authorities, etc It is clear, at any rate, that the legislator cannot 
hunself perform the necessary experiments Legislative mdividualization of treat- 
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Current legislative problems, in so far as they are questions 
about the amendment or amplification of the eating criminal 
law, can he solved rationally only to the extent that the legislator 
definitely recognises the limitation of any partial modification of 
the existing code. The criminal law can he improved legislatively 
by a clarification of its content and by attempts to eliminate in- 
consistencies and ambiguities. Beyond this, however, all pro- 
posals for the reform of the criminal law must he viewed at 
present as proposals for legislative trial and error. The knowl- 
edge does not at present exist to do anything else. Where the 
necessary knowledge doM not exist, it can only be acquired by 
experimental research. Legislation should, therefore, be under- 
taken tentatively and In the spirit of subservience to the aims of 
research. This attitude can be induced only by a full apprecia- 
tion of our need for knowledge.” 

The problems of the judge arise in part from the necessary and 
intrinsic imperfection of any body of laws. The propositions of 
the criminal law, as of any other body of law, must always be 
imperfect as generalizations. Laws always require correction 
in individual cases. Judges and magistrates must therefore 
have discretionary power in the application of rules to particular 
cases.” This discretionary power must be two-fold. With respect 


ment can occur only at a time when the legislator possesses sufEcioit knowledge to 
prescribe treatment for different precisely defined ty^s of offenders. 

TiOur discussion m Chapter VIII of proposals relatmg to modes of treatment 
renders it unnecessary to say anything further at this point about the proposals 
for the amendment of the treatment content of the criminal law. The proposals 
for the amendment of the behavior content can he classified as follws' (1) 
Proposals for the repeal of laws which prohibit behavior which is “intimate and 
trivial,” that is, which has no undesirable consequences or none which are extensive 
enough to be made the subject of legal prohibitions, or which cannot be enforced 
effectively, either because they run counter to the mveterate habits or moral ideas 
of a large part of the community, or for some other reason; (2) proposals for tiie 
codification of the law; (3) proposals for a reformulation of the criteria of re- 
sponsibility and of such concepts as malice and premeditation, and for a redefinition 
of certam crimes, such as murder m its various degrees, m order to bring them into 
accord with modem psychological 'knowledge’ and to eliminate mconsistenaes and 
ambiguities ; and (4) proposals to create new crimes, either ^ enlarging the definition 
of existing crimes or by creating entirely new offenses Obviously many of these 
proposals raise problems which cannot be solved without empirical Imowledge, which 
we may not possess and which we may not be able to obtain without researdi. 

''*It is m the exercise of this discretion that the judge is an eqmtable as well as a 
just administrator. Aristotle’s discussion of the imperfecticm of laws and the need 
for their judicial correcticm is a perfect analysis of the situation. The equitable, he 
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to the behavior content of the criminal law, the judge must 
decide whether the given case falls under the definition of a 
prohibited act; no matter how much knowledge we have, no 
matter how well developed and systematized our criminal law is, 
our definitions must remain imperfect in the sense that particular 
cases may present anomalies. With respect to the treatment con- 
tent of the criminal law, the judge, or some other official vested 
with that power, must decide whether the particular offender 
shall be treated in one of a number of ways. No matter how 
much knowledge we have of the effects of different kinds of 
treatment upon different types of offenders, it will always be 
necessary to decide whether or not a given individual belongs 
to one or another type; particular cases will always call for the 
exercise of administrative discretion. 

The imperfections of the criminal law must always require 
its application by equitable administrators.’® The judge must 
not only know the law in order to do justice according to it, but 
he must rectify it in particular cases. The imperfections which 
attend both the work of the legislator and the work of the judge 
supplement each other. The former, seeking to make just laws, 
formulates general rules which are imperfect in that they do not 
apply equally well to all cases.’^ The latter, seeking to dispose 
justly of particular cases, corrects the imperfection of the rule 


says, IS a correction of legal justice; "the reason is that all law is universal, but 
alMut some thmgs it is not possible to make a universal statement which shall be 
correct In those cases, then, m which it is necessary to speak universally, but 
not possible to do so correctly, the law takes the usual case, though it is not 
Ignorant of the possibility of error And it is none the less correct; for the error 
IS not m the law nor m the legislator, but m the nature of the things, smce the 
matter of practical affairs is of this kind from the start . . . Hence, the equitable is 
just, and better than one kmd of justice — not better than absolute justice but better 
than the error that arises from ffie absoluteness of the statement, and this is the 
nature of the equitable, a correction of law where it is defective owing to its imi- 
versality In fact, this is the reason why all thmgs are not determmed by law, vu , 
that about some things it is impossible to lay down a law, so that a decree is ne^ed." 
Ethics, V, 10 Also see Politics, III 

T*We are here usin^ the term equitable strictly m the Aristotelian sense of ad- 
ministrative discretion in the correcticai of imperf^ rules 

T^Thus, according to the pandects of Justmian (Lib 1, tit 3, art 2), “laws should 
be made to suit the majority of mstances; and they are not framed according to what 
may possibly hap^ m an mdividual case.” For an mterestin^ discussion of the 
question whether human law should be framed for the commumty rather than for 
me mdividual, see Aquinas, op. at., la Ilae, Q. 96, Art 1. 
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he applies. In so far as these corrections are established as prece- 
dents, they become rules of law and the judge performs a legis- 
lative as well as an administrative function. A government of 
laws without men must be as ineffective as a government of men 
without laws, unless it be possible to formulate perfect rules or 
to have cases administered by perfect judges.’'® 

In the solution of the practical problems which he faces the 
judge will be most aided by a rational science of the criminal 
law. In so far as he exercises a legislative as well as an admini- 
strative function, he requires all of the knowledge which the 
legislator needs. Judicial opinions which accompany the decision 
of particular cases are legislative documents to the extent that 
they interpret either statutes or common law rules. The formula- 
tion of a rational system of criminal law is, therefore, in the hands 
of the judge as well as of the legislator. ’When both the judge 
and the legislator are jurists as well, when they are students of 
the criminal law and of criminal jurisprudence as well as its 
practitioners, we may have a rationally constructed and a ration- 
ally administered criminal law. 

Ideally the legislator should be the master of all the sciences, 
both rational and empirical, which are relevant to the phenomena 
of crime.’'® In so far as such knowledge is sought because it is 
useful, it should be gathered largely for the sake of the legislator. 
To the extent that he is guided by wisdom, by rational analysis, 
by valid empirical knowledge, and only to that extent, will the 
criminal law and its administration be justified as a means to the 
common good. 

Section 7. Conclusion : Law and Social Science. 

The relation between criminology and criminal justice ex- 
emplifies the relation which in general obtains between empirical 

7BFor a discussion of the relation of the legislator and the magistrate, see Plato’s 
Polittcus and Aristotle’s Politics, III, 1282^, 1286’’, 1287“-1287B It is interesting 
to note that the classical analysis is repeated throughout the entire literature of 
jurisprudence. Thus, for instance, see Williston, Lectures on some modem tendencies 
in the law New York . Baker, Voorhis & Ca, 1929, Ch I. 

^BFor the conception of the statesman as a master of the sciences and arts, see 
Plato’s PolihcMS. 
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knowledge and law. The definition of this relationship formu- 
lates the interdependence of the various parts of this book. 

Law is not coordinate with either the empirical or the rational 
sciences. Science is the creature of the theoretical intellect; 
descriptive knowledge, that is, knowledge of particulars, is the 
creature of the sensitive intellect; but law is created by the 
operations of the practical intellect.^^ This reiterates what has 
already been said about propositions of law as expressions of 
decisions and judgments. They do not express knowledge.'^® 

The practical intellect is dependent upon the theoretical in- 
tellect and the sensitive intellect. This reiterates the point that 
all practical problems have theoretical aspects. The rational 
solution of practical problems depends upon knowledge, either 
the kind of knowledge that the sciences contain or perceptual 
knowledge of particulars The field of jurisprudence must, 
therefore, include not only the study of law but the study of the 
sciences upon which law depends. Before the rise of the social 
sciences, the field of jurisprudence had its theoretical branch in 
the rational sciences of ethics and politics and its practical branch 
in systems of law. The social sciences had their origin in the em- 
ployment of empirical methods of research in the field of juris- 
prudence.'^® Sociology and politics, as empirical sciences, are the 
empirical correlatives of the rational sciences of ethics and 
politics, just as the empirical science of psychology is correla- 
tive to the rational science of man. Jurisprudence embraces this 
whole field of rational and empirical knowledge and organizes it 
in relation to the science of law, the art of legislation, and the 
prudence of administration. The nature of this relationship can 

^^Our discussion of the nature of science has made it clear that an empirical 
science is a product of both the theoretical and the sensitive intellect, whereas a 
rational science is a product of the theoretical intellect alone. 

'^SThis must not be misunderstood to mean that the propositions of law cannot 
constitute the subject matter of a science When law is viewed in this way we can 
have a rational, and onlv a rational, science of it Knowledge of the administration of 
the law IS knowledge of the activities of officials and institutions, and as such belongs 
to the domain of empirical science 

^®Thus, Adam Smith, with whose Wealth of Nations modem political economy 
began, considered that his work was a contribution to the larger field of junspnaknce. 
Thus, too, economics is one of the subjects dealt with by the faculty of law in the 
University of Paris and m other European universities 
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be simply indicated. The practice of law, which includes legis- 
lation in the sense of formulating rules and prudence in the 
sense of judging and deciding particular cases, deriyes part of 
its theoretical guidance from the rational sciences of ethics and 
politics. But this guidance is merely with respect to the aims 
which the practice serves and its rational foundation. The prac- 
tice depends in equal part upon the knowledge afforded by the 
empirical sciences of man and society. This knowledge directs 
the practical intellect in making the specific determinations which 
constitute the propositions of law, and in administering the law. 

As we have seen, the practical problems of the cr imin al law 
can be rationally solved only if we possess the kind of knowledge 
which criminology seeks, but has so far failed to give us. Con- 
versely, the practical value of the knowledge which may some 
day be obtained in the fields of criminology and the other social 
sciences is primarily its utility in the direction of rational legis- 
lation and judicial administration. Law is in this sense the basic 
technology in the field of human affairs. It stands to the rational 
sciences of ethics and politics and the empirical social sciences as 
mechanical and other types of engineering stand in relation to 
the rational science of mathematics and the empirical physical 
sciences.®® 

This survey of the fields of criminology and criminal justice 
has unity if viewed with reference to the task of the statesman. It 
is he who must have the welfare of the state at heart. He should 
be the scientist who seeks to know the true good of the com- 
munity; he should be the artist who attempts to create the means 
to realize this good. The fields of knowledge which we have 
surveyed, largely by formulating theoretical questions, — some of 
which have been, and some of which are not yet, answered, — ^rep- 
resent the knowledge which the statesman must possess in order 
to shape the law as a means to the common good. 

traditionml division in English universities of sU subject nutters into die 
fields ol natural philosophy and science, on the one hand, and moral philosophy and 
science, on the omer, nicely illustrates die point here being made. Moral philosophy 
and saence is co-extensive with the Faculty of Jurisprudence in the structure of a 
medieval imiverssty. Law represents the practice and the art of jurisprudence. 



PART FOUR 


CONCLUSIONS AND RECOMMENDATIONS 


Chapter XII. 

AN INSTITUTE OF CRIMINOLOGY AND OF 
CRIMINAL JUSTICE 

Section 1. Introduction. 

The phenomenon which we call crime gives rise to the many 
urgent and perplexing problems which are involved in the admin- 
istration of the criminal law and in society’s efforts to deal with 
crime and criminals by non-legal institutions and processes. These 
are practical problems in the sense that they are problems of 
practice or procedure ; they are to be contrasted with theoretical 
problems which are questions as to knowledge. It may be 
assumed that it is of the utmost importance to society that the 
practical problems of crime and, especially, the problem of con- 
trolling criminal behavior be wisely solved. 

In previous chapters we have ascertained the nature of prac- 
tical and theoretical problems and how they are related; we 
have discovered and analyzed the more important and pervasive 
of the practical problems which have their origin in the existence 
and prevalence of criminal behavior; we have determined how 
knowledge can aid in their solution and what knowledge is needed 
as a condition of their solution; and we have revealed how little 
of this knowledge is presently available and in what directions 
and by what methods research must proceed if we are to obtain 
the knowledge which is so urgently required. 

We have discovered an appalling state of ignorance in the 
fields of criminology and of criminal justice and our impotence. 
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by reason of our ignorance, to cope with the major practical 
problems which grow out of crime. It is plain that if we desire 
to be able to solve those problems wisely, the most practicable 
way in which we can proceed is to attempt to enlarge onr knowl- 
edge. If the wise solution of the problems of crime is our goal, 
it is obviously of much greater importance to endeavor to add 
to our knowledge than to try to increase the efficiency with which 
the criminal law is administered, that is, to try to detect a larger 
proportion of the crimes that are committed, to apprehend, prose- 
cute and convict a larger proportion of the persons who commit 
crimes, and to subject a larger proportion of criminals to post- 
conviction treatment. 

The only process by which we can obtain the knowledge which 
we so much need, is the process of scientific research. We believe 
that such research can best be conducted in a new academic 
institution organized for that purpose Otir survey of the re- 
searches which have so far been executed in the fields of crimi- 
nology and of criminal justice indicates rather clearly that we 
cannot rely upon existing research facilities for the knowledge 
which is needed. It is therefore our purpose in this chapter to 
state how such an institution should be organized and adminis- 
tered in order to insure that it will do the most effective re- 
search.* We shall do this in the form of a series of recommenda- 
tions for the establishment of an institute of criminology and 
of criminal justice. 

We shall first recapitulate the conclusions which we have 
reached in prior chapters, conclusions with respect to the state 
of knowledge in the fields of criminology and of criminal justice, 

^If such an institute can at this time contribute to the wise solution of the problems 
of crime by any of the activities which such an mstitution can undertake, then it would 
appear to be not only desirable but imperative from the social point of view that an 
institute be established. The criterion by which the desirability of founding an insti- 
tute of criminology and of criminal justice is to be determmed, is its social utility 
The institute would be primarily, if not exclusively, an academic institution, by whi^ 
we mean an institution which would be concerned chiefly, if not exclusively, with theo- 
retical problems. Crimmology is not a practical activity in the sense that the preven- 
tion of crane, for example, is a practical activity, it is a body of knowledge relatmg 
to crane and cnmmals. Crunmological problems are questions as to knowledge, not 
as to practice. In the same iway criminal justice must here be taken to refer to that 
bodty of knowledge which is related to the criminal law and its admmistration. 
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with respect to its practical utility, and with respect to the kinds 
of knowledge needed as a condition of the solution of the more 
fundamental of the practical problems of crime. We shall then 
make our recommendations, both positive and negative, with 
regard to the establishment of an institute. In our positive 
recommendations we shall state our judgments regarding what 
an institute should do and how it should be organized and admin- 
istered in order most elTectively to accomplish its purposes. In 
our negative recommendations w'e shall express our judgments 
regarding what an institute should not do, and the reasons why 
an institute should avoid those activities. 

Our recommendation that an institute of criminology and of 
criminal justice be established at this time is based upon the 
need for knowledge as a condition of the solution of the major 
practical problems of crime.® Judged by that criterion we do 
not regard this recommendation as one about which reasonable 
men can disagree.® Our recommendations regarding the scope 
and character of the institute’s activities and the nature of its 
personnel are based upon the conclusions which we have reached 


sole functions of an academic institution are to get and 
ess by which knowledge is obtamed in an academic insti- 

. .. ^ _rch; that by which knowledge is transmitted to others is 

the process of instruction, — of training and of teaching We happen to believe that an 
academic institution needs no other justification for its existence than its capacity to 
add to the store of human knowledge, regardless of whether or not the knowl^ge 
which It obtains can be given immediate application in practice Therefore, unless 
knowledge regarding crime and criminals and the administration of the criminal law 
IS perfect and complete, as it certainly is not, it would appear to be desirable to estab- 
lish an institute in order to add to our knowledge Although the history of science 
and of technology demonstrates that this point of view is a highly practical one, we 
have nevertheless been guided by what practically minded men commonly believe to 
be a more practical attitude toward sudi matters We have proceeded upon their 
assumption that it is desirable to obtain knowledge only if it has unmediate practical 
utility, and that it would be desirable to establish an institute to engage m research 
only if the knowledge m which its research activities can be expected to eventuate, 
would be presently useful in the solution of the practical problems with which society 
IS confronted in its struggles with crime and criminals We have assumed that an 
mstitute’s research activities would have social utility only to the extent that addi- 
tional knowledge regarding crime and cruninals and the administration of the crim- 
inal law would now be useful in practice We want to make it perfectly clear, how- 
ever, that we do not mean by this that research should be undertaken or planned wiA 
a view to the immediate solution of practical problems 

*Of course, we realize that, judged by other criteria, and particularly by practical 
considerations of one sort or another, reasonable men might disagree abijut the desir- 
ability of establishmg an mstitute at this time. 
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in prior chapters and which we are about to summarize. The 
reader who has attentively followed the survey of knowledge 
there set forth, the criticism and evaluation of that knowledge, 
the exhibition of the methodological defects and inadequacies 
responsible for the fruitlessness of vast amounts of research in 
the fields of criminology and of criminal justice, and the analysis 
of the theoretical aspects of the practical problems of crime 
which indicated the kinds of knowledge needed for their solution, 
must concur in our definition of the end to be served by the 
establishment of an institute and in our prescription of the insti- 
tute’s program and personnel in order to fulfill this purpose.* 
In other words, we do not regard the scope and character of 
the institute’s activities and the kind of personnel needed to 
perform those activities successfully, as questions about which 
reasonable men can differ, if they accept the conclusions which 
we have reached. But those conclusions are answers to theo- 
retical questions and as such are, as we maintain, either true 
or highly probable. They are true in so far as they are answers 
to theoretical questions about the nature of science, the end of 
law, the nature of justice, etc. They are probable in so far as 
they are descriptive propositions summarizing the knowledge in 
the fields which we have surveyed. In neither case are these 
propositions opinions. They are not mere assertions which can 
be .refuted by contradictory assertions. We have always pre- 
sented the demonstration of the propositions which we hold to 
be true and the evidence for the propositions which we hold to 
be highly probable. Therefore, our conclusions can be refuted 
only by showing error in analysis or by offering additional evi- 
dence in terms of which the degree of probability of our probable 
propositions is diminished. Hence, reasonable men can disagree 
with our recommendations regarding the scope and character 
of an institute’s activities and the kind of personnel which it 
needs, only by showing that the conclusions which we hold to be 

^Neither the recommendations themselves nor our reasons loi iimkuix mem win oe 
clearly understood, except by one who has attentively and with a mmd freed of preju- 
^ces followed our discussion up to the present pomt 
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true are false or that the conclusions which we hold to be highly 
probable are slightly probable. 

These recommendations, however, must be distinguished from 
those with respect to the manner in which the institute should 
be oi^anised and administered. We have endeavored to formulate 
our recommendations with respect to these matters in the light 
of such knowledge as we possess and the relevant practical con- 
siderations. We believe that our solutions of these problems are 
wise solutions; and we submit them in that belief, but with full 
realization that reasonable men may disagree with one or more 
of them. The knowledge and experience in the light of which 
recommendations of this character must be formulated, do not 
point as certainly to the solution of these practical problems as 
they do to the solution of the problems of the scope and character 
of the institute’s activities and the qualifications of its personnel. 

The distinction between those of our recommendations about 
which we have said that reasonable men cannot differ if they 
accept our conclusions and those recommendations about which 
we have said that reasonable men can differ although they accept 
our conclusions, must not obscure the point that all of our recom- 
mendations are practical judgments. They are either wise or un- 
wise, sound or unsound, intelligent or unintelligent.® They can- 


®We have proceeded upon a number of assumpbons in formulating our recom- 
mendations We have assumed that a plan for an institute should not be too specific 
or too detailed either with respect to its activities or to its institutional character The 
plan should not be so rigid that the mstitute, if founded, will find itself m a strait- 
jacket and unable to accommodate itself to changing conditions It should be so 
flexible that the mstitute will be able to take advantage of the lessons learned from its 
own experience. We have assumed, also, that a plan should not project beyond the 
first years of the institute’s existence. The important considerations are to get it 
startrf m the right directions and to insure, so far as possible, that it will not be 
diverted from its course, but will follow it with a singlc-mmdedness and devotion of 
purpose. Moreover, problems such as those involved m the establishment of an msti- 
tute contain many imponderables for which provision can be made only by a plan 
which IS elastic in its reqmrements and primarily concerned with preliminary arrange- 
ments We have assumed, finally, that the all important element m the es^lishment 
of an mstitute is that of perscmnel In the foundation and conduct of academic insti- 
tutions, as well as m sudi practical undertakmgs as the enforcement of the criminal 
law, many problems owe their origin or their acuteness to the factor of personnel. 
If the personnel is wisely chosen, these problems disappear or lose their criucal char- 
acter. We have assumed that the staff of an mstitute will be wisely chosen. We 
have planned it on that assumption If the staff is not to be wisely chosen, there had 
better be no institute at all. 
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not be asserted as true or probable; they cannot be proved by 
reference either to unquestionable principles or to evidence.® 


Section 2. Conclusions.'' 


I. There is no scientific knowledge in the field of criminology. 

A. We have no knowledge of the causes of criminal be- 
havior or of the effects of different modes and varieties 
of treatment upon actual or potential offenders or of 
the efficacy of programs and measures of prevention. 

1. In the absence of such knowledge we are and will 
continue to be impotent to control criminal behavior. 

B. The knowledge which has resulted from criminological 
research is knowledge descriptive of the characteristics 
of criminals and of their environments. 

C. This descriptive knowledge has little utility in the solu- 
tion of the practical problem of controlling criminal be- 
havior, either through programs of prevention or through 
the official treatment of offenders. 

1. It can be employed only in trial and error attempts to 
control criminal behavior, and therefore has little 
practical value. 

2. Such attempts cannot now be made the basis of ex- 
perimental programs and, therefore, have little theo- 
retical significance. 

II. Empirical scientific research in criminology cannot be un- 
dertaken at the present time. 

®In thi* respect they are to be distinguished from our conclusions which are, as we 
have said, answers to uieoretical questions and, therefore, either true, false or probable 
^Throughout this chapter we shall use such words and phrases as rational, em- 
pirical, theoretical, practical, scientific knowledge, descriptive knowledge, common 
sense knowledge, trial and error and technology, m precisely the same senses in which 
we have been using them in prior chapters We shall 
now familiar with the meanmn which we have assignee 
and we shall not pause to explain them agam. 
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A. The subject matter of criminology is criminal behavior, 
and criminology is, therefore, a dependent science. 

B. Criminology depends in large part upon the subject mat- 
ters of psychology and sociology, and these subject mat- 
ters have not yet been developed as empirical sciences. 

C. Since no theory or analysis has been developed in the 
fields of psychology and sociology, scientific research is 
not yet possible in these fields. 

D. The possibility of scientific research in psychology and 
sociology depends upon radical changes in the method- 
ology of investigation in these fields, and this, in turn, 
depends upon the correction of the misconception or in- 
adequate conception of empirical science and scientific 
method wliich is now prevalent in these fields and which 
we liave characterized as raw empiricism. 

III. There is knowledge descriptiie of the processes and institu- 
tions of criminal justice. This knowledge is both quanti- 
tative and non-quantitative. 

A. The quantitative descriptive knowledge is incapable of 
unambiguous interpretation and therefore has little 
practical utility. 

B. The non-quantitative descriptive knowledge can be inter- 
preted in terms of common sense knowledge of the condi- 
tions of efficiency in the administration of complicated 
enterprises and in the conduct of practical affairs. It 
therefore possesses great practical value. 

1. We do not now possess enough knowledge of this sort. 

C. Scientific knowledge of the etiology of administrative ef- 
ficiency is not needed to solve many of the practical prob- 
lems involved in the administration of the criminal law. 

D. Scientific knowledge of the etiology of administrative ef- 
ficiency does not now exist, but would be highly useful in 
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the solntion of the more complicated practical problems 
of criminal justice. 

IV. The notion of retributive justice is untenable and a source 
of confusion and inconsistency in the criminal law; the 
criminal law should be directed toward the social good and 
not toward punitive retribution. 

A. Behavior which is contrary to the social good, as that is 
determined by the constitution of a particular society, 
should be made criminal unless its prohibition by law 
would have greater social disadvantages. 

B. The treatment of offenders can be either punitive or non- 
punitive but should be directed either to the incapacita- 
tion of incorrigible offenders, to the reformation of cor- 
rigible offenders, or to the deterrence of potential of- 
fenders. 

C. If the ends of deterrence and reformation are opposed, 
treatment must be determined either as the result of a 
selection of one rather than the other of these ends, as 
socially more desirable, or by some compromise between 
them. 

V. Neither the behavior nor the treatment content of the crim- 
inal law can be determined without empirical knowledge. 

A. We must have such knowledge in order to determine the 
consequences of certain types of behavior. 

B. We must have knowledge of the consequences of the ad- 
ministration of the criminal law in general, and of the 
effects of the administration of specific provisions of the 
criminal law. 

C. We must have knowledge of the effects of various modes 
and varieties of treatment upon potential and actual 
offenders. 
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VI. Rational legislation and rational administration depend 
npon knowledge of various kinds. 

A. Rational legislation and administration must be guided 
by an understanding of the end of the criminal law and 
of its foundations. 

1. The rational sciences of ethics and politics afford the 
knowledge and analysis essential to this understand- 
ing. 

R. Rational legislation and administration require knowl- 
edge of the consequences of various types of behavior 
and of the effects of various kinds of official procedure 
upon the behavior of actual and potential offenders. 

1. Psychology and the social sciences do not at present 
provide us with this knowledge. 

C. A science of the criminal law is needed in order to con- 
struct a rational code. 

1. No such science now exists. 

2. In the absence of such a science, knowledge of the his- 
tory of the criminal law and of the institutions of 
criminal justice and knowledge of other systems of 
criminal law assume increased importance. 

3. An historical and comparative study of the crim- 
inal law will supplement a rational study of the 
criminal law when it is developed. 

Vll. The fields of criminology and criminal justice can be unified 
in relation to the practical problems of rational legislation. 

A. The work of an institute of criminology and of criminal 
justice can be unified by the problems which must be 
solved as a condition of the formulation of a rational 
code of criminal law. The consummation of this project 
can be regarded as the final purpose of such an institute. 
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Section 3. Positive Recommendations. 


1. It is desirable at this time to establisli an institute of crimin- 
ology and of criminal justice. 

A. The scope and character of the institute’s activities. 

1. It should be devoted exclusively to research. 

a. It should engage in no instruction except the inci- 
dental training of assistants and apprentices in re- 
search.® 

2. The research activities of the institute should proceed 
in several directions. 

a. It should conduct such researcli as may be necessai’y 
to lay the foundations of, and to begin the construc- 
tion of, a science of criminology. 

(1) Of all the actmties in which an institute of 
criminology and of criminal justice could en- 
gage, research directed toward this end is of 
the greatest theoretical significance and of the 
greatest practical importance. 

(a) It is of the greatest theoretical significance 
because until a science of criminology is 


^This partly negative recommendation is repeated and our reasons for it are given 
er Here we ne^ say only that knowledge may be imparted, as well as acquired, 
without any view to its use in practical affairs, or it may be imparted with a view to 
rts practical application. Although knowledge may be useful in practice, it does not 
apply Itself to practical problems, it must be applied by men Its application depends 
not only upon its existence but upon its dissemination If those persons who are either 
officially or unofficially engaged with the practical problems of crime are ignorant of 
knowledge which is relevant to those problems, or of its applicability, or of the means 
by which it may be applied in practice, or if they lack the skill or techniques which 
may be mdispeiisable to its application, the solution of practical problems is impossible 
except by chance; and experience does not justify reliance upon chance as a solvent 
of the problems of crime. Even if it can be maintained that the disseminaticm for 
cultural purposes of knowledge relating to crime and criminals and the administra- 
tion of the criminal law cannot be justified in terms of its social utility, the dissemina- 
tion of such knowledge with a view to its practical application would appear to be 
socially desirable. To the extent that relevant knowledge exists or is being developed 
which because of ignorance is not being applied or is unlikely to be applied to the 
solution of the practical problems of crime, instruction in cnmmology and m criminal 
justice would appear to possess social utility. 
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developed, it will be impossible to solve the 
basic theoretical problem of crime, namely, 
the etiology of criminal behavior. 

(b) It is of the greatest practical importance 
because until we have knowledge of the 
causes of criminal behavior, it will be im- 
possible to solve the basic practical prob- 
lem of crime, namely, the control of crim- 
inal behavior. 

(2) That such research may never succeed in the 
construction of a science of criminology or that 
it may succeed only after many years, does not 
detract from its practical importance. 

(a) If it is impossible to construct a science of 
criminology, it is of the greatest practical 
importance that it should be known to be 
impossible, for until we know whether we 
can or cannot ascertain the causes of crim- 
inal behavior, our approach to the major 
practical problems of crime must be con- 
fused and uncertain, as it is today.® 

(b) The practical value of knowledge which 
will enable us to control criminal behavior 
is so great that we should as soon as pos- 
sible begin to make every intelligent effort 
to obtain such knowledge and continue such 
efforts as long as they give reasonable 


®We do not know what to do, because we do not know what we can do and w'hat 
we cannot do. In any event, if we knew it to be impossible to ascertain the causes 
of crime we might, at least, cease the wasteful expenditure of time and money which 
IS now being made in futile attempts to solve that problem We shall never know 
whether or not it is possible to construct a science of criminology unless we try to 
do so m the only way m which such an attempt could be successful Not only will 
we never succe^ m constructing a science of criminolo^ by the raw empiriasm 
which now characterizes criminological research, but we will remain in doubt regard- 
ing the possibility of constructing such a science. 
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promise of success, no matter how long that 
may be.“ 

b. It should conduct such research as may be necessary 
to improve the methods of observation and the sta- 
tistical techniques which are currently employed in 
criminol(^cal research. 

(1) But it should not conduct such research except 
as a study in methodology and as incidental to 
that recommended above. This recommenda- 
tion is therefore conditioned upon the accept- 
ance of that recommendation.^^ 

c. It should conduct empirical studies of the adminis- 
tration of the criminal law. 

(1 ) While the theoretical significance of the descrip- 
tive knowledge which can be gained by such 
research is limited, its practical utility in at- 
tempts to increase the efficiency of criminal jus- 
tice is great. 

(a) While we have a great deal of such knowl- 
edge, there is much more of it which we 
lack. 

(2) Such research, however, should not be regarded 
as of equal importance with that directed to- 
ward the construction of a science of crimin- 
ology. Until such a science is constructed, -we 

lojjo rational person would suggest that we make no effort to ascertaui the etiol- 
ogy of cancer because we may never succeed or because success may be long deferred 
i^This is not a recommendation that the mstitute engage in or foster die kmd of 
research now prevalent in criminolo^, except to the extent necessary to study the 
methods now employed in efforts to differentiate criminals from non-cnmmals. While 
the results of si^ research are of trivial theoretical si^ificance and little practical 
utility, the solution of its methodolomcal problems is important Sooner or later, 
these problems will have to be solved in the course of the construction of a science 
of criminolo^. If they are solved sooner rather than later, it will at least be made 
possible to wtain valid descriptive knowledge of the kind m which criminological 
research now results, and thus somewhat to increase its significance and its impor- 
tance. We have no illusion that our criticism of work of this character will cause 
criminologists to abandon it The tradition is too firmly established. Probably, it 
will continue to be subsidized by a misguided generosity. 
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shall be unable to discover the effects of the 
administration of the criminal law upon the be- 
havior of actual and potential offenders and, 
hence, we shall be unable to say whether or not 
increased efficiency in the administration of 
the criminal law is for the social welfare. 

(3) The emphasis in such research should be upon 
that which is directed toward obtaining non- 
quantitative knowledge descriptive of the pro- 
cesses and institutions of criminal justice. 

It should endeavor (1) to construct a rational sci- 
ence of the criminal law; and it should conduct 
studies (2) of the administrative code, (3) of the 
liistorj’ of the criminal law and of the administra- 
tive code, and of the history of the institutions and 
of the administration of the criminal law, and (4) 
in comparative criminal law, both substantive and 
procedural. 

(1) The construction of a rational science of the 
criminal law is of practical importance be- 
cause, as we have seen, it is prerequisite to both 
the rational legislative development and the 
rational administration of the criminal law.“ 

(2) The study of the administrative code is of prac- 
tical importance because, as we have seen, 
knowledge of the administrative code is essen- 
tial both to an understanding of the processes of 
criminal justice and to the contrivance of 
methods for increasing their efficiency.^* In 
most cases in order to bring about alterations of 
the pi'ocesses of criminal justice, it is necessary 
to alter the provmions of the administrative 
code. 


i®See Chapter XI, Sectie 
i*See Qiapter IX. 
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(3) The study of the history of the criminal law, of 
the administrative code and of the institutions 
of criminal justice, is essential to an under- 
standing of criminal justice as it exists today 
and, hence, to rational legislation and admin- 
istration. 

(4) The comparative study of both substantive and 
procedural criminal law is a means of enabling 
us to supplement our own wisdom and experi- 
ence by the wisdom and experience of other 
peoples. 

e. It should hold itself ready to advise all who seek 
its advice, both those who encourage or promote 
or subsidize research in criminology and in criminal 
justice and those who plan and execute such re- 
search, regarding the theoretical significance and 
the practical utility of the knowledge which can be 
obtained by specific projects. It should also aid 
in the solution of methodological problems raised 
by these projects. 

f. These proposed research activities are compatible 
with one another and supplement one another. 

(1) Each of them is a necessary means to what 
should be regarded as the ultimate purpose of 
acquiring knowledge in the fields of criminology 
and of criminal justice, namely, the construction 
of a rational criminal code and of an admin- 
istrative code which is best adapted to the 
rational administration of a code of criminal 
law. 


(2) The construction of a science of criminology is 
of primary importance among these activities. 
The importance of the others is secondary in the 
sense that they alone will not enable us to con- 
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struct a rational criminal code, which, as we 
have said, should be our ultimate purpose. 

(3) While any one of these four activities can be 
undertaken alone and independently of the 
others, if only one is to be undertaken it should 
be that one which is of primary importance, 
namely, the construction of a science of crim- 
inology. 

(4) If choice must be made among the others, the 
most important is research in the administra- 
tion of the criminal law.’"* 

g. That there may be no doubt whatever about the 
meaning of these positive recommendations, we 
must liere state a negative recommendation. If 
the criminological research of an institute must be 
of the same kind as that which has been and is now 
being done by criminologists, it would be better that 
no institute whatever be established, or, if estab- 
lished, that no criminological research whatever be 
done. 


Discussion: 

There seems to be a widespread belief that the common sense 
knowledge which we have about human nature is of practical 
value in attempts to control crime, either by itself or when sup- 
plemented by the findings of criminological research which, it is 
maintained, such knowledge enables us to interpret significantly 
and to apply practically. Those who possess that belief will, of 
course, disagree with our negative recommendation. 

We do not deny that we have a great deal of common sense 
knowledge about human nature. It is the sort of knowledge 

^♦It will be re»dily seen that it will be possible, if, indeed, it is not desirable, for 
the institute to undertake one or more of these acti\ ities m the beginning and gradu- 
ally to enlarge the scope of its activities until it is engaged in all which we recom- 
mend. 
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which all men use in their daily contacts with their fellow men. 
The great orator, the ‘magnetic’ leader of men, the successful 
salesman, the outstanding novelist or dramatist are usually dis- 
tinguished by the exceptional degree to which they possess the 
insight into and the understanding of human nature and behavior 
which are the common possession of all men. Much of what passes 
as ‘scientific psychology* is knowledge of this sort disguised by 
the specious technical vocabulary of the academic psychologist. 
Thus, the literature of ‘behavioristic psychology’ has given 
mothers a new language in which to say what they already knew 
about their children. That a burnt child dreads the fire, is the 
same knowledge although stated in terms of conditioned refiexes, 
native conditioning, negative visceral responses, etc. 

The question, however, is whether such common sense knowl- 
edge of human nature, which is }>ossessed by psychologists and 
poets alike, is useful in the control of criminal behavior, either 
by itself or when supplemented by knowledge of the character- 
istics of criminals and of their environments. If it can be use- 
fully applied by itself in efforts to prevent crime, its application 
is not dependent upon, nor is its utility increased by, crimino- 
logical research. Such knowledge is not the product of crim- 
inological research which, at most, only reaffirms what common 
sense already knows about human nature; and, by hypothesis, it 
possesses practical value independently of the findings of such 
research. Therefore, we do not have to conduct research in crim- 
inology in order to employ common sense knowledge of human 
nature by itself in efforts to prevent crime. However, it should 
be pointed out that although we have long possessed and used 
such knowledge in our struggles with crime, we are certainly 
not satisfied by the degree of success, whatever it may be, which 
we have achieved by means of such knowledge; and there is no 
reason to believe that by means of such knowledge alone we shall 
be more successful in the future. 

Whatever utility common sense knowledge of human nature 
may have in the control of criminal behavior, when supplemented 
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by the findings of criminological research, is dependent upon the 
ability of common sense to make significant etiological inter- 
pretations of descriptive knowledge about criminals and their 
environments. But, as we have already seen, this descriptive 
knowledge cannot be given any etiological interpretation what- 
soever, although, as we have also seen, common sense does in- 
correctly infer causal relationships from data which are inade- 
quate as a basis for such inferences. These inferences are, there- 
fore, unfounded opinions upon which we can proceed in practice 
only by trial and error. 

In short, (1) common sense knowledge is by itself inadequate 
to cope with the practical problem of controlling crime, and (2) 
the descriptive knowledge yielded by criminological research 
does not supplement common sense so as to compensate for its 
inadequacy. It is for these reasons that we recommend that 
criminological research of the kind which has been and is now 
being done, should not he continued. 


B. The structure and the personnel of the institute.^* 

1. It should be established in a large university, but it 
should be autonomous within the university. 

a. It should be established in a university so that it 
may avail itself of such of the university’s facilities 
as the library, thus avoiding the necessity of dupli- 
cating such facilities and reducing the cost of estab- 
lishing and maintaining the institute.^” 


i®The elements of an academic mstitution are the same as those of any other. It 
has a structure, or mode of organization, a personnel and physical facilities. While 
our recommendations constitute a plan for an mstitute we have not attempted to for- 
mulate a plan complete in all respects For our purposes it is unnecessary to consider 
such matters as the location of the institute, its physical focilities, its budgetary require- 
ments and like problems which would have to be taken mto account by a complete 
plan. 

iBOther advantages which might be expected to accrue to the institute from 
its integration m or affiliation with a university, are as follows; material facilities 
other than the library, the prestige and authority needed for such an undertaking, 
the mtellectual community desirable for the members of the staff, the availability of 
a student body from which to recruit apprentices and assistants m research, and tiie 
general economy of reduced overhead expense. 
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b. It should be established only in a university which 
Avill express itself as being in sympathy with the re- 
search i)rc)gram here recoininende<i. 

c. It should be autonomous, because autonomy is a 
condition of the successful accomplishment of the in- 
stitute’s purposes. 

d. By autonomy we mean that the institute should at 
all times have control of the scope and character of 
its activities, of appointments to, and the compensa- 
tion and promotion of the members of, its staff, and 
of its budgetary arrangements. 

2. It should be a condition of the establishment of the in- 
stitute in any university that the institute have au- 
tonomy as herein defined.” 

3. It is desirable that the school of law of the university 
and the institute should eventually become two of the 
members of a more comprehensive division of the uni- 
versity which will be devoted to the larger problem of 
social control by legal institutions and devices,’® and 
that in the meantime the school of law and the institute 
should be rather closely affiliated either by giving one 
or more members of the faculty of each institution seats 
on the faculty of the other, or by other appropriate 


do not make more specific recommendations in this connection because it is 
possible to msure the institute’s autonomous character by a number of different ar- 
rangements ; and the precise nature of the arrangement employed for that purpose will 
necessarily be the subject matter of negotiations between the founders of ttie insti- 
tute, if one IS founded, and the university’s board of trustees, and will depend some- 
what upon the admmistrative policies of the university with which negotiations are 
conducted. The institute’s autonomy would be most complete if it had its own board 
of trustees and a director answerable only to that board or, in the alternative, only 
to the president of the university who would be responsible to the institute’s board 
But a particular university’s structure and administrative policies may be such as to 
make that arrangement imjwssible. However, m no event should the institute be 
inferior in status or in dignity to any other division of the university 

t*See the Report of the Dean of the Faculty of Law of Columbia University for 
the academic year endmg June 30, 1931. 
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4. Complete executive power should be vested in a director 
or other administrative head of the institute, who shall 
be responsible only to the president of the university. 

a. In the beginning, at least, appointments to the 
scientific staff of the institute should be made only 
upon the director's recommendations.^® 

(1) Tlie director shall in all cases consult the mem- 
bers of the scientific staff with respect to pro- 
posed apjiointments thereto, but shall follow 
tlieir advice and preferences only in so far as 
tliey commend themselves to his good judgment. 
It will ordinarily be a matter of good judgment 
for him not to recommend appointments which 
are distasteful to any considerable number of 
the staff. 

b. The director shall have complete control over the 
scientific program of the institute, but not over the 
methods by which research projects are executed. 
This control shall be insured by giving him the 
power to veto any research project which in his 
judgment does not fall within the scope of the insti- 
tute’s activities as herein defined or which differs in 
character from that herein recommended 

(1) This is necessary to insure that the institute’s 
activities will at all times be directed toward the 
attainment of the ends for which it is estab- 
lished. 

(2) The board of trustees by which the institute is 
governed shall have no voice in the determina- 
tion of the scientific program of the institute, 
except that no alterations shall be made in the 

lopor reasons of administrative policy it may be necessary that his recommenda- 
tions receive the approval of the president of the university but. on the other hand, 
It should he impossible for appointments to the institute’s scientific staff to be made 
over the objection or without the approval of its director. 
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scope of its activities, either by adding new 
activities thereto or by eliminating old activities 
therefrom, without the approval of the board. 

c. The director of the institute should ideally be a 
man who, in addition to executive skill and sound 
practical judgment, possesses these qualifications: 

(1) He should, of course, be thoroughly sympathetic 
with the research program herein recommended. 

(2) He should be suiliciently familiar with the 
critical literature of the empirical sciences and 
should have such a clear understanding of their 
methodology as to be able to distinguish be- 
tween the kinds of research in criminology and 
in criminal justice which we have criticized 
and the kinds which we recommend. 

(3) It is desirable, although not indispensable, that 
he have some knowledge of law and of its ad- 
ministration and techniques. 

5. The institution should consist of two divisions, a divi- 
sion of criminology and a division of criminal justice, 
but the director should be at the head of both. 

6. Ideally, the members of the staff of the criminological 
division should consist of psychologists and sociologists 
who among themselves combine the knowledge, experi- 
ence and techniques possessed by: 

a. A logician whose major interests are (1) formal 
analysis and the construction of theories and (2) 
the methodology of scientific research, especially 
induction and the theory of probability, and who is 
acquainted with the history of logic and of the 
sciences. 

b. A mathematician whose major interest is applied 
mathematics and who is competent to develop for- 
mulae for handling empirical data. 
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c. A statistician who has worked with psychological or 
sociological data and who is not only a good critic 
of statistical method but competent to devise new 
statistical techniques. 

d. A theoretical physicist*® who is acquainted with the 
development of the basic concepts of the empirical 
science of physics and who understands what is 
involved in the construction and use of theory in 
an empirical science. 

e. An experimental physicist** who is acquainted with 
the problems of experimental research and espe- 
cially with the techniques of measurement, and who 
is competent to invent new observational techniques 
and to coordinate observation with theory. 

7. But there is no group of psychologists and sociologists 
which possesses such knowledge, experience and tech- 
niques. Hence, in order to form a staff for the institute’s 
criminological division which will be competent to con- 
duct the research which is essential to the construction 
of a science of criminology, it will be necessary to create 
such a group. The most expeditious and the surest 
way of doing so, is to take scholars from the fields which 
we have enumerated and put them to work on psycho- 
logical and social data. 

8. We therefore recommend that the staff of the crim- 
inological division consist of a logician, a mathemati- 
cian, a statistician, a theoretical and an experi- 
mental physicist of the kinds which we have described 
and, in addition, of: 

a. A mathematical economist and a scholar from the 
field of psychometrics. 

*>We are here using physics as an example of a developed empirical science. A 
dieoretician from any of the developed empirical sciences, such as genetics or chem- 
istry, would serve the purpose. 

*^See die preceding footnote. 
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(1) The former would, of course, be a social scien- 
tist and the latter, a psychologist. We include 
them because, as we have seen, mathematical 
economics is the sole example of a social science, 
and psychometrics, the sole example of a psy- 
chology, which have begun to develop as empiri- 
cal sciences. 

b. A criminologist who has a wide acquaintance with 
the literature of criminology, preferably one who has 
not liimself engaged in criminological research. 

Discussion: 

These reconuiiendation.s requiie explanation. 

In the first pla(c, we must not be understood as reccnmuending 
that the staff of the cruniuologic,il division contain eight men, 
but only that the members of the staff, whate\er their number, 
possess the knowledge and skills that would be possessetl by the 
men whom we have described. There are men in whose education 
and experience fields of knowledge are combined and coordinated. 
Thus, a mathematical economist usually combines knowledge of 
statistics and applied mathematics with knowledge of the sub- 
ject matters of economics and other social sciences Similarly, 
the same individual may combine knowledge of logic and of the 
history and methodology of the sciences with philosophical train- 
ing in the fields of ethics and politics w’hich, as we shall see, will 
have to be represented in the staff of the division of criminal jus- 
tice. 

In the second place, we should be less than candid if we did 
not admit quite frankly that we have been driven by a dilemma 
into making a very radical recommendation which we nevertheless 
believe to be thoroughly sound. It is of tremendous social im- 
portance that a science of criminology be constructed. It must be 
constructed either by psychologists and sociologists or by others. 
But the psychologists and sociologists, because of their miscon- 
ception or inadequate conception of the nature of an empirical 
science and of the methodology of the empirical sciences, have 
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sliown themselves utterly incompetent to construct a science of 
criminology. Therefore, we must either abandon all efforts to 
construct such a science or we must turn to other men who are 
competent to construct it, if it can be constructed. We therefore 
naturally turn to men who know the nature of an empirical 
science and tlie history of the empirical sciences and who under- 
stand the methods by which they have been developed, and to men 
who are trained in the methods of the empirical sciences and are 
skilled in their use. It may be that these men cannot construct a 
science of criminology, but it is our firm conviction, first, that 
tliey can determine whether or not it can be constructed, and, 
se<*oud, that if it can be constructed, it can be done only by men 
with their knowledge and experience. 

Jn the third place, while we know that there are men who 
pos.'^oss the know ledge and skills which we have described, w'e do 
not know whether or not they would be willing to abandon their 
present tasks in order to join the staff of an institute. We be- 
lie^e, lK)\\e^er, that a sufficient number of them would find an 
intellectual adventure of the kind Avhich we propose attractive 
enough to enable the institute to form the staff: of its criminolog- 
ical division. 

In the fourth pUue, it should be made perfectly clear that in 
building up the staffs of both the criminological and criminal jus- 
tice divisions, we contemplate that no compromises will be made. 
The director should first be chosen, and these staffs should then be 
assembled not hurriedly but with the utmost care and caution to 
the end that they shall consist of a group of scliolars of the very 
highe.st attainments, although not neces.sarily of the most eminent 
reputations. 

9. Ideally, the staff of the division of criminal justice of the 
institute should be compo.seil of: 

a. A legal philosopher or a jurist ivhose major interest is 
in tlie field of jnrisimidence. 

b. A student of the history of law and of legal institutions. 
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c. A student of comparative law. 

d. A student of the criminal law and of the administrative 
code in its various aspects, whose major interest is in 
the rational analysis of these bodies of law rather than 
in the study of the administration of the criminal law. 

e. Students of the administration of the criminal law who 
have specialized, one in the field of police, another in 
the field of prosecution, and another in the field of 
treatment. 


Again, it should be pointed out that the staff of the institute’s 
division of criminal justice need not contain seven men at its 
inception, although eventually a staff of that size, if not a larger 
one, will be required. The reasons why we believe that the 
staff of this division of the institute should contain the knowl- 
edge and skills which we have just described, should be clear 
to a reader who has attentively followed the discussion in Chap- 
ters IX to XI, inclusive. The students of administration who 
are chosen as members of the staff should be men in whom 
the practical as well as the theoretical intellect is highly de- 
veloped, and they should have had the broadest possible experience 
and the widest possible contacts in the field of criminal justice. 
We have drawn a line between the two divisions of the institute 
but it is not a hard and fast one. We do not envisage these two 
divisions as independent and unrelated units, as the whole tenor 
of this discussion must have made clear. For example, the staff of 
the criminological division would be expected to give considera- 
tion to, and to assist in the solution of, the methodological prob- 
lems that arise in researches in criminal justice. 

10. The staff of the institute should contain an adequate num- 
ber of research assistants. 

a. It is very difficult, if not impossible, to estimate the 
number of research assistants which would be needed; 
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but we estimate that not more than ten will be needed 
at any time to meet all requirements of both the crim- 
inology and the criminal justice divisions if the follow- 
ing recommendation regarding apprentices in research 
is adopted. 

b. A small number of carefully selected apprentices in re- 
search should be admitted to the institute to assist in 
the execution of research projects. Preference should 
be given to students who desire to devote their lives to 
work in the subject matters of psychology or social 
science, or in law or its administration. The number 
of apprentices so to be admitted and the conditions of 
their admission are matters to be determined by the 
director and staff of the institute.*® 

Section 4. Negative Recommendations. 

I. The institute should engage in no activities whatever 
other than the execution of the research program herein 
recommended, to the end that the energies and efforts of 
its staff will not be diverted from that enterprise or its 
prosecution retarded.®* 

A. This is not to deny the need for or the practical im- 
portance of the other activities in which an institute 
might engage and which we are about to consider, but 
only to affirm the greater need for and the greater 
practical importance of the research activities herein 
recommended. 

1. In any event, the institute could not engage in such 
activities and at the same time execute the research 


this way a body of psychol(%ists and social saentists will be developed who 
will be competent to do the kind of research in whii^ the institute will be engaged. 
The influence of the institute should thus spread rapidly beyond its own walls 

2SThere are certain academic activities which are ancillary to the actwities of 
research and instruction and in whidi an academic institution might therefore engage 
without losing Its academic character These are such activities as the maintenance 
of a library, the publication of a journal, and popular education as distinguished from 
instruction given to students within the institution. 
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program herein recommended without a much 
larger staff and much more extensive facilities than 
those which we have proposed. 


II. The institute should engage in no other research than that 
herein recommended. 

A. The institute should not engage in research in police 
scientifiqucr* 


2<The police field presents two more or less distinct sets of problems those of 
organization, admmistration and control and those of the methods and techniques of 
repression, detection, identification and prosecution In the former class belong such 
problems as the centralization of police forces and act vities, the rcl.ition between 
politics and the police, the scope of the police function, the selection and discipline 
of personnel, rural policing and the use of the uniformed patrol Such problems are 
primarily for the political scientist and the student of jxilice administration ^s we 
have seen, considerable research has been done into problems of police organization, 
admmistration and control, especially m connection with the municipal police, con- 
sisting chiefly of description and classification 

Much less research has been done into problems of police method These include 
problems both of technique and of training The techniques of American police in 
criminal investigation are extremely crude, consisting largtl> of the use of the third 
degree, the ‘stool pigeon’, and the informer Po/irr rcini'tfii/iir. that is, the appli- 
cation of scientific knowledge and techniques to the detection of offenses and of 
offenders, so widely practiced in Europe, exists in this country only in embryo In- 
deed, we are not even well informed regarding the present European techniques of 
criminal investigation Police sctcnltfique, as dc\ eloped in Europe, was an outgrowth 
of professional and organized criminality, of changes in and the improvement of crim- 
inal techniques, and of the belief that every crime leaves material traces which can be 
detected through the application of photo-mechanual methods and chemical and bio- 
medical analyses Police sctcnhfique embodies the sum total of the experimental 
processes employed in the detection of crime It draws chiefly upon the natural sci- 
ences. It has to its credit such achievements as the Bertillon and dactylographic 
methods of criminal registration and identification, the use of metric photography to 
reproduce the scene of a crime, and the classification of the criminal modus opcrandi 
Police scienltfique implies fa) continuing research in order fully to utilize current 
scientific knowledge and techniques in its processes, and (b) a trainetl police personnel 
It involves, therefore, the maintenance of a criminological museum and of a crimi- 
nological laboratory for experimental and training purposes, the latter witli chemical, 
physical, photographic, mechanical and instrumental, and identification divisions. Re- 
search in police scientifique requires the participation of experts in its various branches, 
chemistry, physics, microscopy, photography, dactyloscopy, etc. While the principle 
of police training has been widely accepted in this country, it has been acted upon to 
a relatively slight degree and there appears to be a general ignorance of what to teach 
and how to teach it The scope and character of police training and the content of 
the curricula of police training schools arc themselves problems requiring research 
Police scienhfique, as it exists in Europe, is more than a scientific discipline It not 
only implies research into its own problems and police trained in the application of 
Its techniques to criminal investigation , it is also an integral part of the machinery 
for the administration of the criminal law That mnehinery consists not only of 
police, prosecutors, courts and penal codes, but of criminalistic institutes and insti- 
tutes of legal medicine The criminalistic institutes are therefore very closely affili- 
ated with admmistrative agencies They function not only as centers of research and 
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B. The institute should not engage in research in legal 
medicine.*® 


training, but also as adjuncts to police, prosecutors and courts by whom they are 
utilized for expert advice and services in specific cases So, with the mstitutes of 
legal medicine, which are discussed in the next footnote These two classes of insti- 
tutes are the sources of supply of the forensic experts required in judicial investiga- 
tion All of this means that not only the police but lawyers, prosecutors and judges 
must be trained at least in the elements of police scientifigue and of legal medicine m 
order to be able to weigh and evaluate expert testimony 

^''The term ‘legal medicine’ is sometimes used to refer to those provisions of law 
and custom which apply to the medical man, — ^which define his rights and obhgations 
in his professional relationships with the community and his fellow practitioners It 
IS almost entirely in this sense that mstruction is given in this country in legal 
medicine or medical jurisprudence, and we are not here concerned with legal medicine 
in that sense 

The term is used also as meaning the application of medical knowledge and tech- 
niques in the administration of law or, even more broadly, as meaning the applica- 
tion of all the natural sciences, including medicine, to the administration of law 
Instruction in legal or forensic medicine in this sense is almost non-existent in 
America Given its broadest meaning, as mcluding the application of all the natural 
sciences to the administration of law, it obviously overlaps the field of police scten- 
tifiquc, and it is therefore not surprising to find that the activities of European crim- 
inalistic institutes and institutes of legal medicine do in fact overlap in part How- 
ever, the focus of legal medicine is upon the victim of crime or accident, upon the 
causes of death and the causes and extent of mjurj, or upon the mental and emotional 
constitution of the criminal agent , that of police scientifigue is upon the detecticm and 
apprehension of the cruninal agent 

Legal medicine is not limited in its application, either in theory or in practice, to 
the administration of the criminal law While the functions of foreign medico-legal 
mstitutes vary, it is not at all uncommon for them to render important services in 
the administration of the civil law in the investigation of industrial and other acci- 
dents, in legal psychiatric examinations, and in other w’a>s Indeed, m some cases the 
experts of their staffs are officially attached to courts and prisons as forensic medical 
experts and as prison phvsici.ins 

However, medico-legal institutes are of esjiecial importance m the administration 
of the criminal law and tliey are a part of the machinery for its administration 'Thus, 
wliile the Institute of Legal Medicine in Pans is one of the divisions of the University 
of Pans, It may also be regarded as an integral element m the structure of the Police 
Jndiciarc, which is that division of the Pans police which is charged with investigat- 
ing the more important crimes As an agenev in the administration of the criminal 
law, the chief functions of a mediio-legal institute are to determine the cause of deatli 
in cases of susjx’cted crime, of accidental, sudden, or violent deaths, and in other cases, 
and to assist the tribunal m the determination of the responsibility of persons charged 
with crime, that is, their mental and emotional constitutions Obviously, they must 
be capable of applying to thanatologic investigation any and all scientific procedures 
which may be relevant, such as pathology, toxicologv, bacteriology, pharmacology, 
histology, chemistry and microscopy Obv lously , also, thev’ must be capable of making 
psychopathological examinations Finallv, they must have the necessary facilities 
and equipment for post-mortem and other examinations 

Not only IS the medico-legal institute an important agency in the administration 
of the criminal law, but its existence is difficult, if not impossible, unless it has official 
and legal status as such That none exists in this country today is probably due m 
large part to the persistence of the coroner as the official agency for thinatologic 
investigations Only in a few places has the medical examiner b«n sub't.tuted for 
the coroner Without official status and with the most important of its activities 
barred to it by the persistence of the coroner system, it is doubtful if a medico-legal 
institute could occupy an important role in this country m the admmistration of law. 
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1. Police acientifique and legal medicine are the prin- 
cipal fields of research which are not covered by 
the research program herein recommended. Re- 
search in both fields is needed and existing facili- 
ties therefor are inadequate. 

2. We do not say that research in these fields should 
not be done, but only that it should not be done in 
the institute which we propose 

a. It is of relatively less importance than the re- 
search which we have recommended. 

b. For the institute to conduct research in police 
acientifique and legal medicine, it would be 


Furthcrniore, it would find it difficult if not unpossible to obtain the cadavers and 
other materials upon which its scientific and educational activities necessarily depend, 
although It mi^ht do so if connected with a public hospital 

And yet it is difficult to see how forensic medicine will be developed in this country 
without medico-legal ^titutes The foreign mstitutes have become important centers 
of research and traming, and the development of legal medicme to its present state 
is almost entirely the result of their scientific and educational labors Obviously, the 
physician must be tramed in legal medicine if he wishes to practice it, although it does 
not seem to be generally realized that special trainmg is required. Witness, for 
example, ^ coroner’s physician drawn from general practice. Practically no in- 
struction in legal medicme is being given today m American medical schools which 
is wor^ of the name, and several factors militate agamst the givmg of such mstruc- 
tion. The undergraduate curriculum is crowded without it Effective mstruction 
requires material, facilities and equipment not possessed by the run of medical 
schools. Legal medicme is not regarded as a necessary part of the equipment of the 
physician, whether general practitioner or specialist, and as long as the coroner 
system persists, professional opportunities in legal medicine will be limited. 

While It is probably desirable that some instruction in legal medicine should be 
riven to under^duate medical students as a part of the medical curriculum, training 
tor the profession of legal medicme should be a graduate activity And mstruction 
in forensic medicine should comprehend not only die theoretical and practical aspects 
of legal medicme, including 1^1 psychiatry, but such mstruction m medical law, te 
reverse the terms, includu^ the laws relatmg to experts and their testimony, as the 
practitioner of le^ medicine may need m order to discharge his functions, and such 
instruction in criminology as may be necessary to give him an insight mto crimino- 
logiad problems. Provision, too, should be made for the instruction of lawyers, prose- 
cutors and judges and of at least the higher police officials m the elements of legal 
medicine. 

There are at least two aties in this country. New York and Boston, in which, 
because of the substitution of the medical examiner for the coroner and because of 
the educational and hospital facilities which they possess, conditions are favorable for 
&e establishment of a medico-legal mstitute In both cities there is ample post- 
mortem and other material passing through the medical examiner’s office to provide 
for research and mstruction in legal medicine, and m New York the medical examiner 
is m fact giving such mstruction to the students of medical schools m the city. Plans 
luve been prepared for a pathological institute m Boston which are largely bmlt 
aroond ^ present pathologi^ department of the Boston City Hospital 
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necessary to ^tablish within the institute a 
criminalistic institute and a medico-legal in- 
stitute with their own staffs and with elabo- 
rate and costly physical equipment. This would 
greatly increase the cost of establishing and 
maintaining the institute. 

c. Research in police soientifique and l^;al medi- 
cine would be directed almost entirely toward 
problems which are different from and unre- 
lated to the problems toward which the re- 
search which we have recommended would be 
directed.^ 

d. Research in legal medicine should be conducted 
either in a medical school or a medico-legal 
institute aflUiated with a medical school. 


III. Except for the incidental training of research assistants 
and apprentices in research herein recommended, the in- 
stitute should engage in no instruction or training what- 
ever.*' 


*«The only point at which they would touch is in the fields of police and 
of prosecution The student of both fields is interested m the methods employ in 
criminal investigations. The research program which we have recommended in the 
field of criminal justice is broad enough to mclude those matters to the extent that 
studies of the methods and practices employed and means of unproving them are pos- 
sible, but that IS a different matter from conducting research m polKt scientifique or 
m legal medicm& Research in legal medicme, for example, can be omducted <mly 
by a pathologist or a toxicologist or a bacteriologist, and so on. 

2TThe opmion among persons whom we consulted was almost unanimous to the 
effect that tiie institute should engage m the mcidental trainmg of research assistants 
and apprentices m research. Beyond this, there was a sharp difference of opinion 
which centered around the issue whether or not the mstruchoi^ activities of an insti- 
tute would have undesirable effects upon its research activities; for the opinion was 
almost unanimous that research activities are of greater importance than tndning 
activities m the fields of criminology and of criminal justice, and that if one of tiw 
two sets of activities has to be omitted, it should be the trauimg activities. 

Perhaps the consensus of opinion was that the institute should engarc in no 
teaching whatever, except the mcidental trainmg of research assistants and appren- 
tices in research, on such grounds as that the traming activities would tend to doni- 
nate and dwarf the more unportant research activities; that general instmetion 
adapted to the intellectual level of the students would tend to lower the institute’s 
standards and to produce a doctrinaire and propagandist attitude within the hutitute; 
and that there is not at the present time enough to teach. 
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A. It should not give instruction in criminology, although 
the descriptive knowledge which exists in criminology 
is not now being generally applied in practice.^ 

1. Such knowledge has so little theoretical significance 
and such slight practical utility that it is not worth 
teaching. 

2. In any event, imparting this knowledge is of 
negligible importance in comparison with the im- 
portance of the research which we have recom- 
mended. 

3. In any event, this knowledge is now being taught 
by a number of existing institutions for cultural 
purposes and by an increasing number of institu- 
tions for practical or professional purposes.®* 


The contrary opinion was based upon such grounds as that there now exists a body 
of knowledge which can be taught, especially in the field of the police; that research 
without teaching tends to become monastic and sterile , and that traimng is an indis- 
pensable method of givmg the mstitute contacts with offiaals which it will need in 
Its research activities. 

However, even those who advocate that the institute should engage in teaching, 
are of the opinion that it should limit its mstruction to the training of the higher 
officials and should not attempt to tram officials generally 

The European institutes, such as the Pans InsMut dc Cnminologie, Ottolenghi’s 
Scuola dt Polxeia, the Lausanne Institut de Police Sctenhfigue, the Kriminalistischc 
InstUut of the Vienna Poltcetdirekhon, and the Criminological Institute of the Uni- 
versity of Vienna, do engage in teachmg as well as research Indeed, on the whole 
their mstructional activities constitute the major part of their programs However, 
these institutes are not on the whole comparable to that which we propose Most of 
them are organized primarily around the work of the police or, at leasC the processes 
of detection, identification and apprehension, and they are a part of the administrative 
machinery, as well as academic institutions 

Dr. Kirchwey has said that compared to research m cnminology “the problems 
of a 'restatement of the criminal law and its procedure and of police efficiency (police 
saentifique, forensic medicine, etc ) seem to me unimportant, not to say irrelevant, 
calculated to distract the mterest of the institute and of the public from the more 
vital problem we are seekiim to solve”. 

^This knowledge and the similar knowledge which exists in the field of criminal 
justice are not now being generally applied in practice for three reasons, among 
others' (1) it must be applied chiefly by officials, and to a considerable degree offi- 
cials are ignorant of it; (2) some officials who possess it do not have the capacity to 
utilize It intelligently; and (3) officials who are competent to apply it lack to a con- 
siderable d^;ree the freedom of decision and action necessary to its apphcation because 
of rcstramts in the admiinstrative code. 

*®See Appendix V of the authors’ report to the Bureau of Social Hygiene entitled 
An Institute of Criminology and of Criminal Justice This appendix contains a sum- 
mary report of existing research and educational activities and facilities m America m 
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4. In any event, without increasing its staff, the in- 
stitute would be unable to give instruction in crim- 
inology since, if our recommendations are followed, 
the staff will contain only one criminologist, 

B. It should not give instruction in knowledge of the ad- 
ministration of the criminal law or in knowledge which 
is useful in its administration, such as the bodies of 
knowledge known as police scientifique and legal 
medicine, although such knowledge is not now being 
generally applied in practice. 

1. Such knowledge, unlike the descriptive knowledge 
which exists in criminology, is of practical utility 
and should be imparted to the officials of criminal 
justice. 

2. Existing facilities for imparting this knowledge to 
the officials of criminal justice and for instructing 
them in its application are inadequate and should 
be supplemented.®" 

3. But important as this work is, it is of minor im- 
portance in comparison with that of the research 
program herein recommended. 

a. We do not say that institutions should not be 
established to give such instruction, but only 
that it should not be given in the institute which 
we propose. 

4. In any event, existing methods of selecting officials 
are such that individuals who may have been 
trained to perform the duties of officials, do not 
become officials, except by chance. 

a. There is little basis in experience for the belief 
that any considerable number of persons who 
are not officials hut who would like to become 


*0See the preceding footnote. 
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officials, would enroll for such instruction were 
it offered them " 

6. By and large, if we wish our officials to be trained 
for their duties, we shall have to train them after 
they become officials. 

a. There is little evidence that officials desire or 
will voluntarily seek such instruction. Com- 
pulsory education of officials is indicated. 

b. The training of such officials as policemen, pro- 
bation and parole officers and the personnel of 
penal and correctional institutions, is a func- 
tion of government. Only government can exer- 
cise the necessary compulsion. 

6. There are additional reasons why the institute 
should not give instruction in police soientifique 
and legal medicine. 

a. These reasons are in part the same as those why 
the institute should not engage in research in 
those fields, namely, the large increase in staff 
and facilities that such instruction would en- 
tail, and the rriative unimportance of the work. 

b. Instruction in police scientifique is a function 
of and can be given successfully only by a crim- 
inalistic institute. 

c. Instruction in legal medicine is a function of 
and can be successfully given only by a medical 
school or a medico-legal institute closely affili- 
ated with a medical school. 

d. The prevalence of the coroner and the rarity 
of the medical examiner and the methods by 
which coroners and their physicians are chosen. 


} them to be a 
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are additional reasons why the institute should 
not give instruction in legal medicine. 

0. It should not give instruction in the criminal law, 
either substantive or procedural, or in the history of 
the criminal law, or in comparative criminal law. 

1. Such knowledge is of practical utility and should 
be imparted to legislators, judges, prosecutors and 
attorneys practicing in the criminal courts. 

2. The teaching of such knowledge is the function of 
the law schools. 

3. The law schools are discharging that function very 
inadequately.®* 

4. Nevertheless, we do not recommend that this work 
be done in the institute, since it is a function of the 
law schools and since the giving of such instruction 
in the institute is objectionable for much the same 
reasons as those set forth above in other connec- 
tions. 

5. However, it is to be expected that the institute’s 
research in this field will directly infiuence the 
teaching of those subjects in the law schools and 
will thus indirectly infiuence legal education. 

D. The institute should not concern itself with immediate 
practical problems of crime either by attempting their 
solution or by assisting ofScials in their solution.** 

1. Again, we do not deny the importance of the work. 
We consider it relativdy unimportant, and we be- 

82See footnote 29, supra. 

Among the ways m which it has been suggested that an institute might cooper- 
ate with and assist officials m the solution of immediate practical problems are: ^ 
making penological surveys and advising and assistmg legislators and prison admm- 
istrators m the formulation and execution of policies and methods of treating offends ; 
by assistmg police admmistrators m the solution of problems of police admmistration 
^ training and in making spediic criminal investigations; by suppiyiiig forensic 
experts of one sort or another; br making crime surveys for specinc dte and 
states, etc. 
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lieve it to be unwise for an institute with the re- 
search program which we have recommended to 
undertake such work. 

2. In any event, the practical problems of treatment 
and prevention are at present incapable of solu- 
tion, and the institute could render very little 
assistance to officials who by trial and error are 
struggling with these problems. 

3. In any event, the institute could not render assis- 
tance to legislative officials and to police, prose- 
cutors and other officials engaged in the adminis- 
tration of the criminal law, without greatly 
enlarging its staff' and physical facilities, 

a. To assist in the execution of the processes of 
detection, identification, apprehension and 
prosecution, it would have to establish crim- 
inalistic and medico-legal divisions. 

b. While the staff of the division of criminal jus- 
tice of the institute which we have proposed 
could render assistance in the solution of the 
practical problems involved in improving the 
processes and institutions of criminal justice, 
their energies should not be dissipated in that 
manner. 

(1) Officials now have enough knowledge 
greatly to improve the administration of 
the criminal law. Their failure to bring 
about reforms is due not so much to ignor- 
ance, as to a lack of the will and the 
capacity to use the knowledge which they 
possess. 

E. The institute should not publish a journal. 

1. It is not to be expected that the efforts of the crim- 
inological division of the institute to construct a 
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science of criminology will have immediate results. 
Some time will probably elapse before it has any- 
thing to publish in that connection, and its publi- 
cations will probably appear at infrequent in- 
tervals. 

2. While the work of the division of criminal justice 
can be expected to yield results more quickly, there 
exist a sufficient number of journals in which to 
publish the results of its research. 

3. In any event, the institute should adopt the policy 
of publishing the results of its researches in well 
rounded and thorough monographs instead of in 
desultory and fugitive articles of which there are 
now far too many. If we were permitted a word 
of admonition to the staff of the institute, it would 
be that they should not rush into print. The print- 
ing press has not proved to be an unmixed blessing ; 
it has been an impediment as well as an aid to the 
advancement of knowledge. 

IV. It should be apparent that throughout these n^ative 
recommendations we have been guided by judgments of 
relative practical importance. We recognize the urgency 
and crucial character of many of the practical problems 
of crime. We appreciate the motives which lead men to 
strive directly for their solution. But we insist that the 
zealous and over anxious demand for immediate results 
ought to be restrained as short-sighted. The quest for 
valid and significant knowledge is ultimately the most 
practical procedure. Prudence and foresight compel what 
may seem to some to be a long and devious road to prac- 
tical accomplishment, but the way of clear and useful 
knowledge is the shortest road because it is, in the long 
run, the only ona 

y. It should be borne in mind that the plan which we submit 
is a plan for the immediate future of the institute and 
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not a plan in perpetuity. At any time that it is deemed 
wise to add to the institute’s activities any of the 
activities against which we now very earnestly advise, 
it will be possible to do so by enlarging its staff and 
facilities. 

Section 5. The Larger Significance of the Proposed Institute. 

The establishment of an institute to undertake the research 
program herein recommended would be a manifold benefaction. 
It offers an opportunity to accomplish much more than the acqui- 
sition of knowledge which will direct practical efforts to solve the 
problems of crime. The latter alone would, of course, justify the 
establishment of such an institute. The problems of crime are of 
such momentous social importance that the support of research 
which aims ultimately at their solution is of unquestionable 
merit.®^ But an institute such as we propose has other poten- 
tialities which enlarge its opportunities for usefulness and which 
enhance the value of its creation. In the first place, it could do 
much toward directing and encouraging scientific work in psy- 
chology and in the social sciences, and thereby stimulate the 
construction of empirical sciences of these several subject mat- 
ters. In the second place, it could set an example in the analysis 
of legal materials, in the development of rational sciences of 
bodies of law, and in the introduction of significant empirical 
knowledge into the study and practice of law. These two points 
require brief elaboration. 

The present situation in the fields of psychology and social 
science offers a great opportunity. These fields have now been 
under cultivation as fields of empirical research for a little less 
than a hundred years. Unfortunately, they were misguided in 
their inception by the leadership of such men as Auguste Comte, 
John Stuart Mill and Herbert Spencer. They were infiuencod 
throughout the nineteenth century by the dominant phenomenalis- 

84We feel that it has already been made sufficiently clear that the institute we have 
proposed would be the undertaking most likely to result ultimately in practically 
useful knowledge Furthermore, we believe that it has been amply shown that no 
other type of research could be sunilarly recommended. 



AN INSTITUTE OF CRIMINOLOGY 


421 


tic interpretation of the physical sciences. The raw empiricism 
which attended their origin and the course of their development 
in the nineteenth century was further accentuated in this coun- 
try and in this century by the dogmas of pragmatism. Under 
this influence and against the background of defective higher 
education in our universities, men have become investigators 
and teachers in these fields without adequate knowledge of the 
history and methodology of the sciences, without knowledge of 
such useful rational instruments as logic and mathematics, with- 
out training in the use of mathematical and statistical techniques, 
and without broad pliilosophical orientation. A generation of 
students can rarely rise above the level of its teachers ; and since 
the students of one generation become the the tear hers of the 
nest, we can understand why the unfortunate influences which 
attended the origins of psychology and social science in the 
nineteenth century liave persisted to this day.®’’ Psychology and 
social science as research enterprises have received great impetus 
in America and in this century from two sources The first 
can be called the 'Ph.D. industry,’ which has made it either 
academically necessary or academically profitable for young men 
to do either trivial or ill-considered pieces of work in the tradition 
of their teachers.*® The second source is the tremendous sum of 
money which has been available to endow and subsidize research 
in psychology and the social sciences. Millions of dollars have 
stimulated research which w'ould not and could not otheri^ise 
have been done. If the attainment of valid and significant empiri- 
cal knowledge was the intention and hojie of the sponsors of this 
research, it must be said that their money has been largely wasted. 

In view of this situation the opportunity which is here pre- 
sented is indeed a striking one. If an institute were established 

“Mathematical economics and psychometrics constitute exceptions which we have 
already discussed m QiMter IV It can be added here that as exceptions they prove 
the rule. Such men as C^mot and Jevons did early work in mathematical economics 
and not only escaped the influence of, but in the case of Jevons, definitely opposed, the 
dogmas of Comte and Mill Work in psychometncs, furthermore, is now being done 
by men who are well tramed in mathematics and statistics 

*^Technical journals have in many mstances been created to make the publication 
of dissertahoos possible; m many cases dissertations constitute a large of the 
periodical literature. 
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to lay the foundations for, and to begin the construction of, an 
empirical science of criminology, it would necessarily have to 
correct the defective methodology, the raw empiricism now preva- 
lent in the fields of psychology and social science. Moreover, 
as we have pointed out, the construction of an empirical science 
of criminology would require the development of empirical 
sciences of psychology and sociology. Therefore, the institute 
proposed has the opportunity of effacing the false start which 
psychology and the social sciences made in the nineteenth century, 
of counteracting the tradition which has grown up, the futility 
of which is evidenced by what it has yielded, or rather failed to 
yield, so far. While the millions of dollars which have already 
been expended cannot be made to bear fruit, at least further 
fruitless expenditures can be averted. 

We now turn to the second of these opportunities. Since the 
turn of the century the law schools of this country have been 
interested in the rapprochement of law and the social sciences. 
This interest has unfortunately not been enlightened by the clear 
realization that no empirical sciences exist with which law could 
be profitably allied. Teachers of law cannot be blamed for hav- 
ing accepted what is both the prevalent academic and the popular 
conception of social science. While there is no question that the 
study and practice of law can employ knowledge to be gained from 
the fields of psychology and social science, valid and significant 
knowledge must exist in order to be employed.*^ 

The raw empiricism which has prevailed in psychology and 
social science has its counterpart in the research of legal 

®THere we must again distinguish between descriptive and scientific knowl^e. 
In our discussion in Chapter IX of the administration of the criminal law, we pointed 
out that descriptive knowledge which can be significantly interpreted in terms of 
common sense gmeraliiations is of utility in the solution of the practical prob- 
lems of the administration of law But its utility depends upon its validity as wul as 
its susc^liility to cmmnon sense mterpretation. Therefore, we do not quarrel witii 
the use by lawyers of such knowledge wherever they can find it We merely point 
out in this connection that they should not assume it to be valid because they disoover 
it m what is supposed to be a scientific journal The major point that we wish to 
make is the &ilure of the lawyer to distinguish between descriptive and scientific 
knowledge, or, if he distmguishes between the two, his assumpbon that scientific 
knowledge is to be found in psychology and the social sciences. This is of great 
importance because frequently the lawyer’s problems can be solved only by sdentific 
knowledge and his uncritical use of wnat purports to b«, but is not, sikb knowledge 
can be attended with no good reralta. 
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flcholars. It goes by the name of legal realism or realistic juris- 
prudence, It has been developed under the influence of psychol- 
ogy and sociology ; in fact, the precursor of realistic jurisprudence 
was called sociological jurisprudence. It has, in addition, been 
guided in its aims and methods by current American pragmatism. 
We have previously discussed both the value and the defects of 
this movement in legal research.** It is only when this movement 
becomes extremist and doctrinaire in its exclusive insistence 
upon the empirical study of flaw in action’ that it is a serious evU. 
It has in some quarters exerted this unfortunate influence; it has 
depreciated and discouraged rational legal analysis.*® 

This situation in legal scholarship also offers an opportunity 
for the institute we have proposed, since its activities are in part 
to be directed toward the establishment of valid and signiflcant 
knowledge about the administration of the criminal law, which is 
an instance of flaw in action’, and the construction of a rational 
science of criminal law, which will provide an example for similar 
work in other branches of substantive and procedural law. Fin- 
ally, in aiming at rational legislation and the development of a 
code of criminal law based upon both legal analysis and adequate 
empirical knowledge, the institute should be able to show clearly 
and concretely what is involved in the rapprochement of the social 
sciences and the study and practice of law. 

The institute which we have proposed, therefore, not only has 
an obvious practical justiflcation in the importance of the prob- 
lems of crime, but it should also mark the beginning of a reaction 
against our nineteenth century heritage, and be the symbol of 
the reinstatement of reason both in science and in law. 

®®This will be found in Chapter XI. 

8»This IS to be understood m the light of the distinction, which we made in Chapter 
XI, between a proposibon of law considered as a definitive or prescriptive proposi- 
tion, and the same iproposition considered as an empirical or descriptive proposition 
The pomt we make is not that the study of such propositions considered as empirical 
propositions is not withm the provmce of the legal ^olar or that in studjriog them 
as empirical propositions he should not resort to all relevant empirical knowledge, but 
that when he is ei^aged in such work he is not engaged in the study of law. No 
empirical investigation can be regarded as a study of propositions which are not 
empirical. Empirical studies of legal institutions or activities cannot be distini^shed 
from empirical studies of other social mstitutaons and activities. The distincnon be- 
tween what IS and what is not properly legal research is crucially important if clear 
thinking about either type of research is to be done 
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ezpoaitiana It is very short , but it is one of those books the quality of 
which IS m mverse ratio to its quantity, for it focusses our attention on one 
smgle problem and succeeds m bringing it out with masterly clearness ' — 
Times Literary Supplement 

Conflict and Dream. By W. H. R. Rtvers, M.D., Litt.D., 
F.R.S. Preface by Professor G. Elliot Smith. 12s. 6d. net. 

* Rivers had that kind of commanding vigour that is one of the marks of 
genius Nothing could be more fascinating than to watch him separating 
the gold from the alloy m Freud's theory of Yearns His book is as difierent 
from the usual Freudian book on the same subject as is a book of astronomy 
from a book of astrology ' — Daily News 

P^hology and Politics, and Other Essays. By W. H. R. 
Rivers, F.R.S Preface by Professor G. Elliot Smith. Apprecia- 

tion by C. S. Myers, F.R.S 12s. 6d. net. 

* In all the essays m this vdume one feels the scientific nund, the mind 
that puts truth first Each of the essays is mteresting and valuable ' — 
New Leader ' This volume is a fine memorial of a sohd and cautious 
scientific worker '—Havelock Ellis, m Nation 

Medicine, Magic, and Religion. By TV. H. R. Rtvers, F.R.S. 
Preface by Professor G. Elliot Smith. Second edition, los. 6d. 
net. 

* This volume is a document of first-rate importance, and it will remain as 
a worthy monument to its distinguished author ’ — Times Literary Supple- 
ment ‘ Always, as we read, we feel we are in close contact with a mind 
that IS really thinking ’ — Nation 

Tractatus Logico-Philosophicus. By Ludwig Wittgenstein. 

Introduction by Bertrand Russell, F.R.S. los. 6d. net, 

' This IS a most important book containmg original ideas on a large range 
of topics, forming a coherent system which is of extraordinary intnest and 
deserves the attention of all philosophers ' — Mind ' Qmte as exciting as 
we had been led to suppose it to be.' — New Statesman 

The Measurement of Emotion. By W. Whately Smith, M.A. 
Foreword by William Brown, MJ)., D.Sc. los. 6d. net. 

* It should prove of great value to anyone interested in psychology and 
familiar with current theories , while the precision of the author’s methods 
forms an olqect lesson m psychological research ' — Discovery 
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Scientific Thought. By C. D. Broad, Lift. I) . , Lecturer in Philoso- 
phy at Trinity College, Cambridge. Second edition, i6s. net. 

* Thu closely-reasoned and particularly lucid book u certain to take a chief 
place m the discussions of the nature and import of the new concepts of 

’ ’-ook u weighty with matter and marks an 

highest order ^ — Times Literary Supplement 

P^chological Types. By C. G. Jung. Translated with a 
Foreword by H. Godwin Baynes, M.B. Third edition, 25s. net. 
^ Among the psychologists who have something of value to tell ns Dr Jung 
hcdds a very high place He is both sensitive and acute , and so. Ime a 
great writer, he convinces us that he is not inadequate to the immense 
complexity and subtlety of hu matenal We are conscions throughout of 
a sensitiveness, a wide range of understandmg, a fair-mindedness, which 
give us a real respect for the author ’ — Times Literary Supplement 

Character and the Unconscious : a Critical Exposition of the 
Psychology of Freud and Jung. By J. H. van der Hoop. 
los. 6d. net. 

‘ Hu book u an admirable attempt to reconcile the theories of Jung and 
Freud Ho shows that the positions taken up by these two psychologuts 
are not as antagonistic as they araear at first sight The book contains a 
very adequate account of Freud's teaching m its sahent features, and his 
treatment of both theories u clear and s3mipathetic ' — New Statesman 

The Meaning of Meaning : & Study of the Influence of Lan- 

S upon Thought. By C. K. Ogden and 1 . A. Richards 
ementary Essays by Professor B Malinowski and F. G. 
Crookshank, M.D., Third edition, 12s. 6d. net. 

* The authors attack the problem from a more fundamental pomt of view 
than that from which others have dealt with it The importance of their 
work IS obvious It u a book for educationists, ethnologists, grammarians, 
logicians, and, above all, psychologists The book u written with admirable 
clarity and a strong sense of humonr ’ — New Statesman 

Scientific Method. By A . D. Ritchie, Fellow of Trmity CoU^e, 
Cambridge xos. 6d. net. 

' The fresh and bright style of Mr Ritchie’s volume, not without a salt of 
humour, makes it an mterestmg and pleasant book for the general reader 
Taken as a whole it is able, comprehensive, and right in its mam argument ' 
— Bntisk Medical Journal ' Hu bnlhant book ’ — Daily News 

The Psychology of Reasoning. By Eugenio Rignano, Pro- 
fessor of Philosophy in the University of Milan. 14s. net. 

’ The theo^ u that reasonmg u simply imag;inative experimenting Such 
a theory offers an easy explanation of error, and Professor Rignano draws 
it out m a very convincing maimer ' — Times Literary Supplement. 

Chance, Love and Logic : Philosophical E^ssaj^. By Charles 
S. Peirce. Edited with an Introduction by Morris R. Cohen. 
Supplementary Essay by John Dew^. 12s. 6d. net. 

" It 18 impossible to read Peirce without recognizing the presence of a sapenor 
iwind He was something of a genius.' — F C S Schiller, m Spectator 
‘ It u here that one sees what abnUiant mind he had and how mdepmdently 
ho could think ' — Nation 
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The Nature of Laughter. By J. C. Gregory, ios.6d.net. 

' Mr Gregory, in this fresh and stimulating study, joins issue with all his 
predecessors. In our judgment he made a dishnct advance m the study 
of laughter , and his remarks on wit, humour, and comedy, are most dis- 
criminating ’ — Journal of Education 

The Philosophy of Music. By WtUtam Pole, F.R.S., Mus. Doc. 
Edited with an Introduction by Professor E. J. Dent and a 
Supplementary Essay by Dr. Hamilton Hartndge. los. 6d. net. 

' This IS an exc^ent book and its re-issue should be welcomed by all who 
take more than a snjierficial mterestm music Dr Polepossessed not only a 
wide knoudedge of these matters, but also an attractive style, and this 
combination hu enabled him to set forth clearly and suf5.ciently completely 
to give the general reader a fair all-ronnd grasp of his subject ■ — Discovery 

Individual Psychology. By Alfred Adler. Second edition, 
i8s. net. 

* He makes a valuable contribution to psychology His thesis is extremely 
simple and comprehensive mental phraomena when correctly understood 
may be r^arded as leading up to an end which consists in estabhshing the 
subject's supenonty ’ — Discovery 

The Philosophy of * As If*. By Hans Vathinger. 25s. net. 

‘ The most important contnbntion to philosophical hterature m a quarter 
of a century. Briefly, Vaihmger amasses evidence to prove that we can 
arrive at theories which work pretty well by " consciously false assump- 
tiona " We know that these Actions m no way reflect reahty, but we treat 
them as if they did Among such fictions are the average man, freedom. 
God. empty space, matter, the atom, infimty ’ — Spectator 

Speculations : Essays on Humanism and the Philosophy of Art. 
By T. E. Hulme. Edited by Herbert Read. Frontispiece and 
Foreword by Jacob Epstein. los. 6d. net. 

' With its peculiar merits, this book is most unlikely to meet with the 
slightest comprehension from the usual reviewer Hulme was known as a 
bnUiant talker, a brilliant amateur of metaphysics, and '^e author of two 
or three of the most beautiful short poems m the language In this volume 
he appears as the forerunner of a new attitude of nund ' — Cntenon 

The Nature of Intelligence. By L. L. Thurstone, Professor 
of Psychology in the University of Chicago. los. 6d. net. 

* Prof Thurstone distingniabes three views of the nature of mtelhgence, 
the Academic, the Ps^ho-analytic, the Behaviourist Against these 
views, he expounds his thesis that consciousness is unfinished action His 
book is of the first imfiortance. All who make use of mental testa will do 
well to come to terms with bis theory ’ — Times Literary Supplement 

Teleputlyr and Clairvoyance. By Rudolf Ttschner. Preface 
by E. J. Dingwall. With 20 illustrations, los. 6d. net. 

* Such investigationB may now expect to receive the grave attention of 
modem readers. They will find the material here collected of great value 
and interest. The chief interest of the book hes m the experiments it 
records, and we think that these will persuade any reader free from violent 
pn^ossessions that the present state of the evidence necessitates at least 
an open mind regarding their poesibUity.' — Times Literary Supplement 
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The Growth of the Mind : an. Introduction to Child Psycholo^. 
By K. Koffka, Professor in the University of Giessen. Fifth 
edition, revis^ and reset, 15s. net. 

* His book IS extremely mterestmg, and it is to be hoped that it will be 
widely read ’ — Tttnes Ltiarary SuppUment Leonard Woolf, reviewing this 
book and the following one m the Nafton, writes ‘ Every serious student 
of ps3rchology ought to read it \Tke Apes], and he should supplement it by 
reading The Growth of the Mtnd, for Professor Kofika joins up the results of 
Kohler's observations with the results of the study of child-psychology ' 

The Mentality of Apes. By Professor W. Koehler, of Berhn 
University. Third edition, with 28 illustrations, los 6d. net. 

* May fairly be said to mark a tuming-pomt m the history of psychology 
The book is both in substance and form an altogether admirable piece of 
work It IS of absorbing interest to the psycholc^ist, and hardly less to the 
layman His work will always be r^arded as a classic m its kmd and a 
model for future studies ' — Times Literary Supplement 

The Psychology of Religious Mysticism. By Professor James 
H. Leuha Second edition, 15s. net. 

‘ Based upon sohd research ' — T imes Literary Supplement ' 'The book is 
fascinating and stimulating even to those who do not agree with it, and it 
IS scholarly as well as smentahc ' — Seview of Reviews ' The most success- 
ful attempt in the English language to penetrate to the heart of 
mysticism ' — New York Nation 

The Psychology of a Musical Prodigy. By G. Revesz, Director 
of the Psychological Laboratory, Amsterdam los. 6d. net. 

* For the first time we have a scientific report on the development of a 
musical B^ius. Instead of bemg dependent on the vaguely marvellous 
r^ort of adoring relatives, wo enter the more satisfying atmosphere of 
precise tests That Erwm is a musical gemus, nobody who reads this 
book will doubt ' — Times Literary Supplement 

Principles of Literary Criticism. By /. A . Richards. Fellow of 
Magdalene College, Cambridge, and Professor of English at 
Peking University. Fourth edition, los 6d. net. 

* An important contribution to the rehabihtation of English criticism — 
perhaps because of its sustamed scientific nature, the most important 
contribution yet made Mr Eichards begins with an account of the present 
chaos of critical theories and follows with an analysis of the fallacy m 
modem aesthetics '—Cntenon 

The Meta^ysical Foundations of Modem Science. By 
Professor Eaunn A. Burtt. 145. net. 

' This book deals with a profoundly mterestmg subject The critical portian 
IS lulmirable ’ — Bertrand Russell, m Nation ' A history of the oru^ and 
development of what was, until recently, the metaphysic generally asso- 
ciated with the scientific outlook quite admirably done * — 

Times Literary Supplement 

The Psychology of Time. By Mary Sturt, M.A . 7s. 6d, net. 

‘ An interesting book, typical of the work of the younger psychologists of 
to-day The clear, conmae style of writing adds greatly to the pleasure 
of the reader ’ — Journal of Education 
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Physique and Character. By E, Kretschmer, P*rofessor in the 
University of Marb\u:g. With 31 plates. 15s. net. 

‘ His contnbutioiis to psjrchiatiy are piacticaUv unknown in thii country, 
and we therefore we l come a translation of his notable work The problem 
considered is the relation between human form and human nature 
Such researches must be regarded as of fundamental importance. We 
thoroughly recommend this volume.’ — Brtitsh Medtcal Journal. 

The P^oholotfy of Emotion : Morbid and Normal. By 
John T. MacCurdy, M.D. 25s. net. 

* There are two reasons m particular for welcoming this book First, it is 
by a p83rchiatrut who takes general psychology senoualy. Secondly, the 
author presents his evidence as well as his conclusions This is distinctly 
a book which should be read by all mteiested m psTOhdlc^ Its subject 
is important and the treatment interesting ' — Manchester &ardtan 

Problems of Personality : Essa3rs m honour of Morton Prince. 
Edited \jy A. A. Roback, PhJ>. Second edition. i8s. net. 

* Here we have collected together samples of the work of a great many of 
the leading thinkers on the subjects which may be expected to throw light 
on the problem of Personality Some such survey is always a tremendous 
help m the study of any subject Taken all together, the book is full of 
mterest* — New Statesman 

The Mind and its Place in Nature. By C. D. Broad, Litt D., 
Lecturer in Philosophy at Trimty Collie, Cambridge Second 
impression. i6s. net. 

' Quite the best book that Dr. Broad has yet given ns, and one of the most 
important contributions to philosophy made m recent times ' — Times 
Ltteresry Supplement ' Full of accurate thought and useful distinctions 
and on this ground it deserves to be read by all serious students ' — Bertrand 
Russell, in Nation 

Colour-Blindness. By Mary CoUtns, M.A., Ph.D. Introduc- 
tion by Dr. James Drever. With a coloured plate, 12s. 6d. net. 
' Her book is worthy of high praise as a painstaking, honest, well-wntten 
endeavour, based upon extensive reading and close original mvestigation, 
to dMl with colour- vision, mainly from the pomt of view of the psych^ogist 
We believe tiiat the book will commend itself to everyone mterested m 
the subject * — Times Literary Supplement. 

The History of Materialbm. By F. ^4 . Lange. New edition m 
one volume, with an Introduction by Bertrand Russell, F.R.S. 
15s. net. 

' An immense and valuable work .' — Spectator ‘ A monumental work of 
the highest value to all who wish to know what has been said by advocates 
of Materialism, and why philosophers have m the main remamed uncon- 
vinced ' — From the Introduction 

Psyche : the Cult of Souls and the Belief in Immortality among 
the Greeks. By Erwin Rohde. 25s. net. 

* The production of an admirably exact and unusually readable translation 
of Rohde’s great book is an event on which all concerned are to be con- 
gratulated. It IS in the truest sense a classic, to which all future schcdars 
must turn if they would learn how to see the mward significance of primitive 
cults ' — Daily News 
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Educational Psychology. By Charles Fox, Lectiirer on 
Educabon m me University of Cambridge. Third edition, 
zos. 6d. net. 

' A worthy addition to a series of ontstandin^; merit ' — Lancet ‘ Certainly 


Emotion and Insanity. By 5 . ThaUntzer, Chief of the Medical 
Staff, Copenhagen A^lmn. Preface by Professor H. HCffding. 
js. 6d net. 

' Whatever the view taken of this fascinating explanation, there is one plea 
n this book which must be whole-heartedly endorsed, that psychiatric 
u -1 — ij 1 — . — j jjj .jjjg effort to determine 


Personality. By R. G. Gordon, M.D., D.Sc. Second impres- 
sion. zos. 6d. net. 

' The book is, m short, a very usefol critical discussion of the most important 
modem work bearing on the nund-body problem, the whole kmt together 
by a philosophy at least as promising as any of those now current ' — T tmes 
Literary Supplement ' A agnificant contribution to the study of 
personahty ’ — Brtitsh Medtcal Journal 

Biological Memory. By Eugenio Rtgnano, Professor oi 
Philosophy m the Umversity of Milan, zos. 6d. net. 

■ Professor Rignano's book may prove to have an important bearing on the 
whole mechanixt-vitahst controversy. He has endeavoured to give meaning 
to the special property of “ hvingness." The author works out his theory 
with great vigour and mgenuity, and the book deserves the earnest atten- 
tion of students of biology ' — Spectator 

Comparative Philosophy. By Paul Masson^Oursel. Intro- 
duction by F. G. Crookshank, M.D., F.R.CJ*. zos. 6d. net. 

' He IS an authority on Indian and Chinese philosophy, and in this book 
he develops the idea that philosophy should be studied as a senes of natural 
events by means of a comparison of its development m vanous countnes 
and environments ' — Ttmes Literary Supplem^ 

The Language and Thought of the Child. By Jean Ptaget, 
Professor at the University of Geneva. Preface by Professor 
E. Claparide zos. 6d. net. 

’ A very mteresting book Bveryone interested m psyidiology, education, 
or the art of thought should read it The results are surprising, but perhaps 
the most surprising thing is how extraordmanly httle was previously known 
of the way in whi^ children think.' — Nation 

Crime and Custom in Savage Society. By B. Maltnowski, 
Professor of Anthropolc^ m the Umversity of London. 
With 6 plates, 5s. net. 

* A book of great mter^ to any intelligent reader ' — Sunday Timet 

* This stunulating essay on primitive jurisprudence ' — Nature ' In bringing 
out the fact that tact, adaptabihty. and mtelligent self-mterest are not 
confined to the civilized races, the author of this interesting study has 
rendered a useful service to the humanizing of the science of man.’ — New 
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Psychology and Ethnology. By W. H. R. Rtvers, M,D., LiU.D,, 
F.R.S. Preface by G. Elliot Smith. F.R.S. 15s. net. 

' This notice in no w&y exhausts the treasures that are to be found in this 
volume, which really requires long and detailed study We congratulate 
the editor on prtxJucing it It is a worthy monument to a great man ' — 
Saturday Sevtew ' Everythmg he has written concemmg anthropology is 
of interest to serious students ' — Times Literary Supplement 

Theoretical Biology. By J. von Uexkutt. i8s. net. 

‘ It IS not easy to give a critical account of this important book Partly 
because of its ambitions scope, that of re-setting biological formnlatians 
synthesis, partly bemuse there is an abundant use of new terms 
Thirdly, the author's arguments are so radically important that they cannot 
justly be dealt with in brief compass No one can read the book without 
feeling the thrill of an unusually acute mmd ’ — J Arthur Thomson, m 
Journal of Philosophical Studies 

Thought and the Brain. By Henrt Pieron, Professor at the 
College de France las. 6d. net. 

* A very valuable summary of recent investigations mto the structure and 
workmg of the nervous system He is prodigal of facts, but spanng of 
theories His book can ^ warmly recommended as giving the reader a 
vivid idea of the intricacy and subtlety of the mechanism by which the 
human animal co-ordinates its impressions of the outside world ' — Times 
Literary Supplement 

Sex and Repression in Savage Society. By B. Mahnowski, 
Professor of Anthropology m the University of London, 
los 6d. net. 

' This work is a most important contribution to anthropology and 
psychology, and it will be long before our text-books are brought up to the 
standard which is henceforth indispensable ’—Saturday Review 

Social Life in the Animal World. By F. Alverdes, Professor 
of Zoology in the University of Marburg los. 6d. net. 

' Most interesting and useful He has collected a wealth of evidence on group 
psychology ' — Manchester Guardian ' Can Intimately be compared with 
Kfihler's MentalUy of Apes ’ — Nation ' We have learnt a great deal from 
his lucid analysis of the springs of animal behaviour ' — Saturday Review 

The Psychology of Character. By. A A. Roback, Ph.D. 
Third edition, 2xs. net. 

' He gives a most complete and admirable historical survey of the study of 
character, with an account of all the methods of approach and schools of 
thought Its comprehensiveness is httle short of a miracle , but Dr 
Roback writes clearly and well ; his book is as interesting as it is erudite ’ — 
New Statesman 

The Social Basis of Consciousness. By Trigant Burrow, 
M.D., Ph.D. I2S. 6d. net. 

' A most important book He is not merely revoltmg against the schema- 
tism of Freud and his pupils He brings something of very great hope for 
the solution of human incompatibilities Psycho-analysis abeady attacks 
problems of culture, religion, prditics. But Dr Burrow's book seems to 
prormse a wider outlook upon our common life ’ — New Statesman 
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The Effects of Music. Edited by Max Schoen. 15s. net. 

* The resnlts of such studies as this confirm the observations of experience, 
and enable ns to bold Tfith mncb greater confidence views about socb things 
as the dnrabihty of good mnsic compared with bad ' — Ttmst LUerary 
Supplement. ' The foots marshalled are of mterest to all music-lovers, and 
parhcularly so to musicians ’ — Mustcal Mirror 

The Analysis of Matter. By Bertrand Russell, F.R.S ais. 
net. 

* Of the first importance not only for philosophers and physicists but tor 
the general reader too The first of its three parts supphes a statement 
and mterpretation of the doctrine of relativity and of the quantum theory, 
done with bis habitual uncanny lucidity (and humour), as is mdeed the 
rest of the book.' — Manchester Guardian ' His present brilliant book is 
candid and stimulating and, for both its subject and its treatment, one of 
the best that Mr Russell has given us * — Times Literary Supplement 

Political Pluralism : a Study m Modem Political Theory. By 
K. C. Hsiao. los. 6d net. 

' He deals with the whole of the hterature, considers Gierke, Duguit, 
Krabbe. Cole, the Webbs, and Laski, and reviews the relation of plurahstic 
thought to representative government, philosophy, law, and mtemational 
relations There is no doubt that he has a grasp of his subject and breadth 
of view ’ — Yorkshire Post ‘ This is a very interesting book ’ — Mind 

The Neurotic Personality. By R G. Gordon, M.D., D.Sc., 
F.R.C P Ed los. 6d. net. 

' Such knowledge as we have on the subject, coupled with well-founded 
speculation and presented with clanty and judgment, is offered to the 
reader in this interestmg book' — Times Literary Supplement ‘ A meet 
excellent book, in which he pleads strongly for a rational viewpoint towards 
the psyeboneuroses ' — Nature 

Problems in Psychopathology. By T. W. Mitchell, M.D. 
9s. net. 

' A masterly and reasoned summary of Freud's contribution to psychology. 
He writes temperately on a controversial subject ' — Birmingham Post 
' When Dr Mitchell writes anything we expect a bnlhant effort, and we are 
not disappointed in this senes of lectures ' — Nature 

Religious Conversion. By Sante dc Sanctis, Professor of 
Psychology m the University of Rome. 12s. 6d, net. 

‘ He wntespurety as a psychologist, excluding all rehg^ous and metaphysical 
assumptions This being clearly understood, his astonishingly well- 
documented book will be found of great value abke by those who do, and 
those who do not, share his view of the psychic factors at work m conversion ' 
Daily News 

Judgment and Reasoning in the Child. By Jean Piaget, 
Professor at the University of Geneva. 10s. 6d. net. 

' His new book is further evidence of his cautious and mteresting work 
We recommend it to every student of child mentabty ' — Spectator ' A 
nunute mvestigation of the mental processes of early childhood Dr Piaget 
seems to us to undorate the importance of his investigations He makes 




12 


International Librart of Psychology 


Dialectic. By Mortimer J. Adler, Lecturer in Psychology, 
Columbia University. los. 6d. net. 

* It concerns itself with an analrais of the logical process involved in 
ordinary conversatioa when a connict of opinion arises. This enqmry intO’ 
the essential imphcatioiis of everyday discnssion is of keen interest ’ — 
Birmingham Post 

Possibility. By Scott Buchanan, zos. 6d. net. 

' This IS an essay in philosophy, remarkably well written and attractive 
Various sorts of possibQity, scientific, imaginative, and " absolute " are 
distinguished In the conrse of arriving at his conclusion the author makes 
many challenging statements which produce a book that many will find 
well worth rearling ' — British Journal of Psychology 

The Technique of Controversy. By Bons B. Bogoslovsky. 
las. 6d. net. 

‘ We can only say that, m comparison with the orthodox treatise on logic, 
this book rnakes really profitable and even fascinating reading It is 
fresh and stimulating, and is in every respect worthy of a place in the 
important senes to which it belongs ’ — Journal of Education 

The Symbolic Process, and its Int^ration m Children. By 
John F. Markey, Ph.D. zos. 6d. net. 

‘ He has collected an mteresting senes of statistics on such pomts as the 
composition of the childish vocabulary at vanons ages, the prevalence of 
personal pronouns, and so on His ment is that he insists throughout 
on the soma] character of the " symbohc process " ’ — Times Literary 
Supplement 

The Social Insects : theu: Ongm and Evolution. By Willtam 
Morton Wheeler, Professorof Entomology at Harvard University. 
With 48 plates, 2is. net. 

* We have read no book [on the subject] which is up to the standard of 
excellence achieved here ’ — Field ’ The whole book is so crowded with 


It commands attention, and an excellent index renders it a valuable book 
of reference ’ — Manchester Guardian 

How Animals Find Their Way About. By E. Rabaud, Pro- 
fessor of Experimental Biology in the University of Pans. 
With diagrams, 7s. 6d. net. 

* a charming essay on one of the most mteresting problems in animal 
psychology ' — Journal of Phtlosophieal Studies ' No biologist or psychol- 
ogiart can afionl to ignore the critically examined experiments which he 
describes m this book It is an hcmest attempt to explam mystenee, and 
as such has great valne ’ — Manchester Guardian 

Plato’s Theoiy of Ethics : a Study of the Moral Cnterion and 
the Highest Good. By Professor R. C. Lodge. 2zs. net. 

‘ A long and systematic treatise covering practically the whole range of 
Plato’s philosophical thought, which yet owes httle to linguistic exegesia, 
constitutes a remarkable achievement It would be difficult to conceive 
of a work whicb, withm the same compass, would demonstrate more clearly 
that there is an organic whole justly known as Platonism which is mtemally 
coherent and eternally valuable ' — Times Literary Supplement 
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Contributions to Analytical Psychology. By C. G. Jung. 
Dr. Med. , Zurich, author of ' Psychological Types ’ Translated 
by H. G. and Cary F. Baynes. i 8 s. net. 

* Taken as a whole, the book is extremely important and will further 
consolidate his reputation as the moat purely brilliant investigator that the 
paycho-analyticaf movement has produced — Ttmes Literary Supplement 

An Historical Introduction to Modem Psychology. By 
Gardner Murphy, Ph.D. Third Edition, 21s. net 

* That Or Murphy should have been able to handle this mass of material 
m an easy and attractive way is a considerable achievement He has read 
widely and accurately, but his emdition is no burden to him His 
summaries are always lively and acute * — Ttmes LUerary Supplement 

Emotions of Normal People. By WiUuim Moulton Marston, 
Lecturer in Psychology in Columbia Umversity. i 8 s. net. 

* He IS an Amencan psychologist and neurologist whose work is quite un- 
known m this country He has written an important and daring book, a 
very stimulating book Ho has thrown down challenges which many may 
consider outrageous ' — Saturday Revtew 

The Child's Conception of the World. By Jean Ptaget, 
Professor at the Umversity at Geneva 12s. 6 d. net. 

‘ The child-mind has been largely an untapped region Professor Piaget 
has made a serious and efiective dnve mto this area, and has succeeded m 
m ar k i n g in a considerable outline of the actual facts They are of interest 
to all who want to understand children Wo know of no other source from 
which the same insight can be obtained ’ — Manchester Guardxan 

Colour and Colour Theories. By ChrisHne Ladd-Franklxn. 
With 9 coloured plates, 12s. net. 

' This IS a collection of the various papers in which Mrs Ladd-Franklin has 
set out her theory of colour-vision — one of the best-known attempts to 
make a consistent story out of this tangle of mysterious phenomena Her 
theory is one of the most ingenious and comprwensive that has been put 
forwa^ ' — Ttmes Literary Supplement 

The Psychology of Philosophers. By Alexander Herxberg, 
Ph.D. zos. 6 a. net. 

* It has been left for him to expound the pomts in which the psychology 
[of philosophers] appears to differ both from that of Vhomme moyen sensuel 
and from that of men of gemus in other walks of life It may be admitted 
freely that he puts his case with engagmg candour ' — Ttmes Literary 
Supplement 

Creative Imagination : Studies in the Psychology of Literature. 
By June E. Downey, Professor of Psychology m the University 
of Wyoming. los. 6 d. net. 

’ This IS an altogether delightful book Her psycbolo^ is not of the 
dissecting-ioom type that destroys what it analyses 'Ihe author's own 
prose has a high literary quality, while she brings to her subject originality 
and brMdth of view * — Birmingham Post 
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The Art of Interro^tion. By E. R. Hamilton, M.A., B.Sc., 
Lecturer in Education, University College of North Wales 
Introduction by Professor C. Spearman, F.R.S. ys 6d. net. 

* His practical advice is of the utmost possible value, and his book is to 
be recommended not only to teachers but to all parents who take any 
mteiest m the education of their children It sets out first principles with 
lucidity and fairness, and is stimulating ‘ — Saturday Review 

The Growth of Reason : a Study of Verbal Activity. By 
Frank Lorimer, Lecturer in Social Theory, Wellesley College, 
los. 6d. net. 

* A valuable book in which the relation of social to organic factors in thought 
development is traced, the argument bemg that while animals may live 
well by instmct, and primitive commumtioi by culture patterns, civiliza- 
tion can live well only by symbols and logic * — Lancet 

The Trauma of Birth. By Otto Rank los. 6d. net 

* His thesis asserts that the neurotic patient is still shrinking from the pain 
of his own birth This motive of the birth trauma Dr Rank follows m many 
aroects. psychological, medical, and cultural He sees it as the root of 
religion, art, and philosophy There can be no doubt of the illumination 
which Dr R^k’s thesis can cast on the neurotic psyche ’ — Times Literary 

Biological Principles. By J. H Woodger, B.Sc., Reader in 
Biology in the University of London 21s. net 
’ The task Mr Woodger has undertaken must have been very difficult and 
labonoos, but he may be congratulated on the result ’ — Manchester Guardian 
' No biologist who really wi^ies to face fundamental problems should omit 
to read it ' — Nature 

Principles of Experimental Psychology. By H. Pteron, 
Professor at the College de France. los. 6d. net 

* Treating psychology as the scionoe of reactions. Professor Pifeou ranges 
over the whole field in a masterly rtenm6 We do not know of any general 
work on the subject which is so completely modem m its outlook. As an 
mtroduction to the whole subject his book appears to us very valuable ' 
Times Literary Supplement 

The Statistical Method in Economics and Pohtical Science. 
By P. Sargant Florence, Af.il., Ph.D., Professor of Commerce 
m the University of Birnungham 25s. net. 

' It sums up the work of all the best authorities, but most of it is the author's 
own, IS fresh, original, stimulating, and written m that lucid style that one 
has been led to expect from hun Its breadth and thoroughness are 
r emarka ble, for it is very much more than a mere text-book on statistical 
method ’ — Nature 

Human Spc^h. By Sir Richard Paget, Bt., F.Inst.P. With 
numerous illustrations, 25s. net. 

* Thegte IS a unique fascination about a really original piece of researcdi The 
process of detecting one of Nature’s secrets constitntes an adventure of the 
mind almoat as thrilHng to read as to experience. It is snch an adventure 
that Sit Richard Paget describes. The gist of the theory is that speech 
is a gesture of the month, and more rapedidfo of the tongue. We fed that 
we can hardly praise it too hig^y.’ — Timet Literary Supplement. 
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The Foundations of Geometry and Induction. By Jean 
Nicod Introduction by Bertrand Russell, F RS i6s. net. 

* Anyone on first reading these two essays mij^t be tempted to underrate 
them, but farther study would show him his mistake, and convince him that 
the death of their author at the age of thirty has been a most serions loss 
to modem philosc^hy ' — Journal of Pkilos6pk%cal Studies 
Pleasure and Instinct : a Study m the Psychology oi Human 
Action By A. H B. Allen. 12s 6d. net. 

' An eminently mtiH readable monograph on tTn. 

problem of the nature of pleasure and nnpleasure Since this work 
amplifies some of the most important aspects of general psychology, the 
student will find it useful to read m conjunction with his text-book ' — 
Bntuk Medical Journal 

History of Chinese Political Thought, during the early Tsm 
Period. By Liang Cki-Chao. "W^th 2 portraits, 10s 6d. net. 

‘ For all his wide knowledge of non-Chmese pohtical systems and the breadth 
of his own opmions, he remamed at heart a Confucianist. Amidst the 
dmms and trumpets of the professional politicians, this great scholar's 
exposition of the pohtical fbuni^tions of the oldest civilization in the world 
comes like the deep note of some ancient temple bell ’ — Times Literary 
Supplement 

Five Types of Ethical Theory. By C. D. Broad, Lttt.D., 
Lecturer at Trinity Gsllege, Cambridge i6s. net. 

’ A book on ethics by Dr Broad is bound to be welcome to all lovers oi clear 
thought. There is no branch of philosophical study which stands more m 
need of the special gifts which mark all his wntings, p«at analytical acumen, 
eminent lucidity of thought and statement, serene detachment from 
irrelevant preju^ces ' — Mind 

The Nature of Life. By Eugenio Rtgnano, Professor of 
Philosophy in the University of Milan. 7s. 6d. net. 

' In this learned and arresting study he has elaborated the arguments of 
those biologists who have seen m the activities of the simplest organisms 
purposive movements inspired by trial and error and foreshadowing the 
reasoning powers of the mgber animals and man It is this purposiveness 
of life which distmguishes it from all the inorgamc processes ’ — New 
Statesman 

The Mental Development of the Child. By Karl Buhler, 
Professor in the University of Vienna. 8s. 6d. net. 

‘ He summarizes m a masterly way aU that we have really learned so far 
about the mental development of the child Few psjnchologists show a 
judgment so cool and so free from the bias of preconceived theories He 
takes us with penetrating comments through the silly age, the chimpanzee 
age, the age of the giabbor, the toddler, the babbler ' — Times Literary 
Supplement 

The Child’s Conception of Physical Causality. By Jean 
Piaget, Professor at the University of Geneva. 12s. 6d. net. 
‘ Develops further his valuable work. Here be endeavours to arrive at 
some idea of the child’s notions of the reasons behmd movement, and hence 
to consider its primitiva sjrstem of phj^cs His results are likely to prove 
useful m the study of the psyifiiological history of the human race, and m 
the understanding of primitive peoples, as w^ as that of the child His 
method is admirable ' — Saturday Review 
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Integrative Psychology : a Study of Unit Response. By 
WtUiam M. Marston, C. Daly King, and Elizabeth H. Marston. 
2IS. net. 

' Here is a rtanng attempt to explain personality m terms of physiology. 
It might seem that in such an attempt the authors must have dight^ 
personality It is found, however, that they have magnified its importance. 
To deal adequately with the long and admirably co-ordinated argument 
of this book is impossible, and it must suffice to refer all who desbe that 
raychology shall be placed on a scientific basis to the book itself.'— 
kgvtew. 

Eidetic Imagery, and the Typological Method. By E. R. 

Jaensch, Professor in the University of Marburg. 7s. 6d. net. 
’ While the work of Professor Jaensch is well-known to psychologista and 
educationahsta, it is too httle known to physicians An excellent tran^tion 
recently publiahed leaves no excuse for ignorance of a subject as important 
as it 18 interesting The author epitomizes much of the lecen 1 

work on these fascinating topics ' — Lancet. 

The Laws of Feeling. By F. Paulhan. Translated by C. K. 
Ogden. los 6d. net. 

* It IS strange that so important a contnbution to our knowledge of feeling 
and emotion should have sufiered neglec^t The mam thesis that the author 
advances is that all feeling, even pleasure and pam, and all emotion are due 
to the arrest of tendencies ‘ — Saturday Review 

The Psj^hology of Intelligence and Will. By H. G Wyatt. 
I2S. 6d. net. 

' Its value lies, not merely in the analysis of volitional consaousness and the 
definite relation of will-process m its highest form of free initiative to the 
capacity for relational thinking m its most creative aspect, but in the 
reasoned challenge which it makes to all forms of mechanistic psychology ' 
— Journal of Phtlosophtcal Studies 

The Concentric Method, in the Diagnosis of the Psycho- 
neurotic. By M. Laignel-Lavasttne, Associate-Professor of 
the Paris Medical Faculty. With 8 illustrations. los. 6d. net. 

' This book emphasizes the phj^ological aspects of the psychoneuroses 
which are liable to be overlooked or altogether neglected, and it will certainly 
be read with advantage by those concerned wi1& the treatment of psycho- 
neurotic patients * — British Medical Journal 

The Foundations of Mathematics and other logical Essays. 
By F P Rams^. Edited by R. B. Braitkwaite, 
Fellow of King’s College, Cambridge. Preface by G. E. Moore, 
Litt D., Professor of Mental Philosophy and Logic in the 
University of Cambridge. 15s. net. 

' His work on mathematical logic seems to me the most important that ha* 
appeared since Wittgenstem’s Tractatus Logico-Philosophicus ‘ — Bertrand 
Russell, in Mind ' I recommend it as bemg at once more excitmg and more 
fruitful than the more sustamed theorizing of matnrer philosophers." — Granta. 

The Philosophy of the Unconscious. By E. von Hartmann. 

Introduction oy C. K. Ogden. 15s. net. 

' The reprint of so famous a book in a cheap and accessible medium is a 
boon which should not be accepted unmaciondy. Mr Ogden contributes 
a diort but suggestive introduction ' — Times Literary Supplement. 
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The Psychology of Men of Genius. By E. Kretschmer. 

Professor in the University of Marburg. With 42 plates, 15s. net. 
^ We are grateful for a deeply mterestuig and illuminating survey of the 
problem.' — Journal of Neurology ‘ A fascinating study which illuminates 
on almost every page some new comer of biographical history Much 
learning is used, and Instead of wntmg many broks the author hna con- 
centrate a life-time of study into one ' — Momtng Post 

Outlines of the History of Greek Philosophy. By 
E Zeller. Thirteenth Edition completely revisra by Dr. 
W. Nestle. 15s. net. 

" This new edition of a classical work on the history of philosophy will be 
of great use to the student and not less as a handy manual to the specialists 
We find masterly essays on the pre-socratic thinkers, a succmct review of 
Flatomc and Aristotelian philosophy, with a clear survey of Hellenistic 
and Roman philosophers and Neo-platonism ’ — Philosopher 

The Primitive Mind and Modem Civilization. By 
C. R. Aldrich. Introduction by B. Maltnowski, Professor of 
Anthropology in the University of London. Foreword by 
C G Jung I2S. 6d. net. 

* He has tried to show how far the psychology of the savage is alive and 
operative in modem civilization, and to ofier adequate psycholoncal 
explanations of manners and customs seemingly irrational or superstitious 
He develops ^ ingenuity and a wide knowledge of the vast 

The Psychology of Children's Drawings, from theFirst Stroke 
to the Colomed Drawing. By Helga Eng. With 8 coloured 
plates and numerous line illustrations, 12s. 6d. net. 

" The first part of the book is data, the detailed description of a single child's 
drawings ^m the age of ten months to eight years, with many excellent 
reproductions of the original sketches In the second part Dr Rng discusses 
these stages more fully and traces their development and psychology This 
is the most valuable contribution of her book ' — Manchester Guardtan 

The Theory of Legislation. By Jeremy Bentham. Edited, with 
an Introduction and Notes by C. K. Ogden. 7s 6d. net. 

' Emphatically a book that every pohtical student should possess and keep 
for constant reference ' — Everyman ' A handsome edition of one of the 
great classics of social science ' — LUerary Guide ' 'This book is cordially 
recommended to the legal profession ' — Law Journal 
Invention and the Unconscious. By J. M. Montmasson. 
Translated, with an Introduction, by Dr. H. Stafford Hatfield. 
15s. net. 

'' His informative and stimnlating essay, in which he first examines many 
<liscoven.e3 m the scientific and Tn«nhanirAl field, and then considers 
awerally how the unconscious mmd may bung mventions to birth * — 
JHscovery, 

The Mind and its Body : the Foundations of Psychology. By 
Charles Fox, Lecturer on Education in the University of Cam- 
bridge. los. 6d. net. 

‘ The whole field of psychology 18 reviewed with candour It will lead many 
to review their basic conc^ts and some to realize that psychology has 
something to add to our understanding of the workmgs of the body.' — 
Lancet 
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The Social Life of Monkeys and Apes. By 5 . Zuckerman, 
Anatomist to the Zoological Society of London. With 24 
plates. 15s. net. 

' This remarkable book discusses monkey sociology in general, and that of 
the Zoo Monkey Hill m particular The clear white light of truth which 
Dr. Zuckerman's tireless research throws upon the latter is particularly 
welcome This is a notable book, the result of long obswvation and sound 
reasonmg.* — E G Boulen^er. in Hotly Tsiegraph. ' A graphic and frank 
account of tiie amazing doings of the baboons he watched It is no exag- 
geration to claim that the book marks the beginning of a new epoch m the 
study of a subject which is the essential foundation of the biologic^ approach 
to sociology ' — Professor G Elliot Smith. F R S , in Sunday Ttmes 

The Development of the Sexual Impulses. By R. E. Money- 
Kyrle, author of The Meaning of Sacrifice. los. 6d. net 
‘ Dr. Money-K3rrle has developed his theme with exceptional msight and 
sense of proportion. Students who wish to know what psycho-analysis 
really impUes, and what an impressive theoretical structure it has built up, 
could hardly find a more stimulating introduction to Freud's own writings 
than Dr Money-Kyrle’s book * — Ttmes Literary Supplement 

C!onstitution-Types in Delinquency. By W A. WtUemse, 
Lecturer m Psychology at the University of Pretoria With 
32 plates, 15s. net. 

‘ A valuable book which students of debnquency cannot afford to ignore ’ 
— Ttmes Literary Supplement ' A great deal of valuable material for the 
criminologist ' — Bratn 

Mencius on the Mind By 7 A. Richards, author of 
Principles of Literary Criticism los. 6d net. 

* Hia very interestmg and suggestive book Me takes certam passages 
from Mencius and attempts a literal rendering, as an mtroduction to his 
general theme, the difficulty of translation It well deserves reading by all 
interested m relatioiia between East and West ’ — New Statesman 

The Sciences of Man in the Making. By Professor E. A. 
Kirkpatrick. 15s. net. 

‘ Introduces the reader to scientific method and to the points of view of 
anthropology and ethnology, of physKfiogy and hygiene, of eugenics and 
euthemcs, of economic and pditical science, of individual and social 
psychology, of sociology and education, of rehgion and ethics Should be 
interestmg to a wide public ’ — Journal oj Education 

The Psychology of Consciousness. By C. D<dy King. 

Introduction by Dr. W M Marston. 12s. 6d. net. 

Consciousness is not an accidental byproduct of human life, but rather 
constitutes the chief ^oal of hvmg The degree of complet^ess of con- 
amonsness. as distmgui^ed from such criteria as happmess or pleasure, is 
the one valid measure of normalcy that we possess. 

The Psychology of Animals, ui Relation to Human Psychology. 
By F. Alverdes, Professor of Zoology, Um'versity of Marburg 
gs. net. 

Shows bow the psjmhological attitude to animal behaviour may be used to 
guide experiment, arguing that animal behaviour can be mterpreted by 
hninaa Tniwrii 
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Ethical Relativity. ByE.A.Westermarck, Ph.D., Hon.LL.D , 
author of A Hisiory of Human Marriage. 12s 6d. net. 

' Thia very important work It is of great advantage to have his 

theoretical doctrine in this separate and considered form In these days it 
IS a refreshment to have a writer who attempts to throw hght on tight and 
wrong and good by tracmg them back to their ongm Psychology and 
anthropology may give us vital and hopeful knowledge about the nature of 
morals ’ — S Alexander, O M , m Manchester Guardian 

The Spirit of Language m Civilization By K. Vossler 
I2S. 6d. net. 

Develops a profound philosophy of language, based on a distmction between 
the inner language form (mdividual and racial) and the outer language 
form (universal) 

The Moral Judgment of the Child. 'Ry Jean Piaget, Professor 
at the University of Geneva. I2s 6d. net. 

This book will appeal to an even wider circle of readers than his previous 
studies How children think about behaviour is now investigated — what 
ideas they form of right and wrong, of justice, of pumsbment, and of fairness 
in their own games. 

The Gestalt Theory, and the Problem of Configuration By 
Bruno Petermann. Illustrated, 15s. net 

The importance of the gestalt theory in contemporary psychology cannot 
be gainsaid Dr Petermann's book reviews the whole subject, both the 
theoretical enunciations and the experimental researches of Wertheimer, 
Kofika, Kfihler, and their colleagues 

The Theory of Fictions. By Jeremy Bentham. Edited, with 
an Introduction and Notes, by C K Ogden 12s 6d net. 

A study of fictional influences ii 
the entire philosophy of ‘ As If ’ 

Imguistic psychology 


NEARLY READY 

The Nature of Learning. By George Humphrey, M.A ., Ph D., 
Professor of Philosophy m Queen's Umversity, Kingston 
Canada. About 15s net 

The Dynamics of Education. By Hilda Taba Introduction 
by IT Professor at Columbia Umversity. About 


The Individual and the Community: a Historical Analysis 
of the Motivating Factors of Social Conduct. By Wen Kwet 
Liao, M.A., Ph.D. About 15s. net. 
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